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THE LAW OF CONTRACT 


CHAPTER T 

THE NATTTB.E OE CONTRACT 

A CONTRACT is a communicated agreement 
between two or more parties as to future jjon- 
duot which has a legal operation, i. e. which is 
regarded by the law as valid, and on which if 
properly proved an action will lie. Agreement 
is shown to exist at the moment when one 
person expressly or impliedly accepts an offer 
which another person expressly or impliedly 
makes to him.'^ 

Only those agreements have a legal operation 
which the parties intend to have such operation. 
Such intention is a matter of fact, and must 
bo inferred from the parties’ writing, words, or 

^ Seo p. SO. 

® ‘ Contract ’ is not s3nionyuious with ‘ obligation 
A legal obligation is a piria vinculum, a legal relation be- 
tween two parties of which the two sides are legal right 
and legal duty. Contract is one source of such obligation, 
but not the only one. The Eoman lawyers gave four 
speoliic sources, viz. contract, quasi contract, delict, quasi 
delict, to which we may add the misnamed ‘ contracts of 
record 
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lioll. Atjr. 
p.G. 


1900, 1 Ob. 
311. 


L.B. 8Q.B 
286. 


conduct taken in connection with the surround- 
ing circumstances. 

Thus we exclude social agreements, agree- 
ments in opinion, flourishing statements o^ in- 
tention, mere intimations of readiness to do 
busmess, conveyances and trusts. 

Illmtrations. 

(а) A. and B. agree to dine Jogether, or agree that it 
will bo a hard winter. No_contraot. 

(б) A. tells B. in converaation that he intends giving 
£100 to any one who marries A.’s daughter with hia 
consent. B. does so, and sues A. for the money. 

110 oontraot, for these were ‘ general words spoken to ex- 
cite suitor.? ’. (Week v. Tibold.) 

(a) In 1873 a father, before his daughter’s marriage, 
■wrote to her intended husband : ‘ With my large family, 
Eliza will have little fortune ; sho will have a share of 
what I leave after the death of her mother.’ The intended 
husband, a foreigner, took this letter as giving him some 
rights, and iparriod the daughter. In 1898 the father 
died worth £100,000, leaving £2,000 to the daughter, and 
the residue between his other six ohildron equally. In an 
action brought for an equal share, held that the letter' 
was no contract, but merely an expression of intention ; 
and that if it had been a contract, a share had in faotj 
been left. (In re Fichus, Farina v. Fichus.) 

(d) A., an auoUoneer, advertises an auction for a certain 
day, B._pqmes to bid, and finds that the auction is put 
off. Held, no contract between the parties, but a mere 
declaration of intention on A.’s part which might come 
to something or might not. (Harris v. Nickerson.) 

So if A., a secondha nd book seller, sends out his monthly 
catalogue, or if being a bootmaker he displays his wares 
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ticketed in hia -window, it is highly probable that without 
further evidence of A.’a intention to ofier the particular 
items for sale, B. -would fail in an action against A. if A. 
declined to sell any article that B. selected. The conduct 
of A. would probably bo hold to bo merely an invitation 
to do business. 

(e) A. telegraphed to B., ‘ Will you sell ua Bumper Hall 
Pen ? Telegraph lowest cash price.’ B. telegraphed 
‘ Lowest price for Bumper HaU Pen £900 ’. A. tele- 
graphed ‘ We agree to buy Bumper' Hall Pen for £900 
asked by you. Send us the title deeds but received no 
reply. IIM, no contraot. B.’s telegram was not in- 
tended to be an offer, and the final tologram was not an 
acceptance, but an offer which was not accepted. [Harvey 1803 , 
V. Faoey.) 

(/) A. conveys land to B., or settles money in trust, B. 
being the trustee. This is not contract, but conveyance. 
There is no outstanding obligation between A. and B. 

The affair is finished and done with, the land handed over 
or the money xraid. 

Agreement must be communicated or ex- 
pressed by — 

(a) Writing under seal, i.e. a deed or specialty ; 

(b) Writing not under seal ; 

(c) Words spoken ; 

(d) Conduct. 

Contracts made otherwise than under seal, 
viz. those made by methods (b), (c), and (d), are 
known as ‘ simple (6) and (c) also as ‘ prurol ’ 
contracts. 

Simple contracts differ in two important 
respects from contracts under seal : — 
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hif. p. 22. 


21 Jao, 1. 

0. 16, § 3. 

19 & 20 Viet, 
e. 97, § 9. 
S&i'W.IV. 
0. 42, § S. 


Tnf. H. 52. 
Z)i/ p. 100. 


Inf. p. 79. 


(a) Simplo^contracta require the preBenco of 
‘ consideration ’ to make them valid ; 
those under seal are valid because of 
their Fo rm , apart from consideration. 

(&) An action on a simple contract is barred 
by the Statute^ of Limitations in six 
years ; while an action on a deed is not 
barred for twenty years.^ 

Any person (with certam exceptions) can 
make any contract (with certain exceptions) 
that he pleases. The person must be under 
no legal disability, the contract must not be 
contrary to law, morality, public policy, or, 
within certain limits, impossible. 

The agreement on which contract is based 
must be real agree ment. It cannot be said 
that apparent agreement secured either under 
Mistake, or by Fraudulent or Innocent Mis- 
representation, Duress, or Undue Influence is 
real agreement. 

If these tests are not satisfied, the agreement 
is either voidable at the optioii^of one party or 
absolutely void. A voidab le' contract is an 
agreement which one party may at his option 
treat as never having^been binding on him ; 
what is called a ‘ v oid c ontract ’ is, in the eye 
of the law, no contract at all, never has been, 
and never can be. 

The law says that certain agreements must 
^ See infra, p. 145. 
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be made under seal, that others must be made 
in writing, that others must be supported by s^Ib of 
written or other statutory evidence, and that § ^ 
the rest may be made verbally or by conduct. 

But as to the last class, it is one thing to make 
a contract and another to prove to the satisfac- 
tion of a judge and jury that it was made. 

Agreement is not always expressed in, a 
maimer free from doubt. Courts of justice try )'— 
to give effect to what the parties really intend, j 
As persons are presumed to say what they 
mean, and to mean what they say, what the 
courts decide in a disputed case is, not what 
the parties meant, but what their words or 
conduct mean. The decision of difficulties of 
this kind faffs under the head of the Inter- 
pretation of contract. ijE p 162. 

An agreement must necessarily be made in 
the formj^oje what is equivalent to the form, of 
an offer of terms on the one side, and an accep- 
tance 'of those terms on the otherf communi- 
cated between the parties.^ 

A contract accordingly is equivalent either 
to a promise phis Consideration or, a promise 
pfMS Form. 

An offer can, subject possibly to the follow- 
ing exception, always be revoked until it is 
accepted, a promise caimot. 


^ Leake on Contracts, 6th ed., p. 9. 
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Exception . — An pffer under seal, is, it is somotimos said, 
irrevocable, and binds the offeror even though the offeree 
is in ignorance of the offer, and remains open for the 
offeree’s acceptance when he hears of it. The case of 
li.E 2 H L. Xnnos v. Wichlmm, however, which is sometimes cited as 
authority for this proposition, gives no support to it. But 
the offeree may when ho hears ol the offer refuse it, and 
then the offeror will be no longer bound. (Butler and 
3 0o. Eep Baker's Case,) 



CHAPTER II 

THE FORMATION OF OONTBAOT 

Offer and Acceptance 

In simple contracta the ofier and acceptance 
must both be communicated by writing, words, 
or conduct. If the agreement be expresse^d in 
words or writing, it is called an expr^s_oon- 
tract, if the agreement is left to be inferred 
from conduct, it is commonly called an imp lied 
contract, e. g. A. puts out buns on his shop soo Apj 
counter, B. comes in and eats one. In all 
cases there must be^ evidence that the minds 
of the parties are adfdem. 

An offer which is not communicated to the 
other party is of no legal value. , A man cannot 
be said to accept an offer of which he is in 
ignorance, nor can he bo forced to accept and 
pay for services which he did not loiow were 
being rendered, and which therefore he could 
not decline. 

niuslrations. 

[a) A. offers a reward to whosoever shall do a certain 
thing. B. does the thing, not knowing of the advertised 
reward. B. has not accepted, and so cannot claim the 
reward. {Fitck^^imMcer, an American ease and not 38 N T. 
bindmg in this country, but almost certainly correct in 
principle.) 
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(b) A. offers a reward for information 'whioli may lead 
to the apprehension of a murderer. gave the informa- 
tion, knowing of the reward, hut heoause she thought 
she was about to die, and wished to ease her conscience. 
She recovered and claimed the reward. Held, that her 
motive was immaterial and that she was entitled. (Wil- 

6 0.&P. 506. liams v. Ganuardine?-) 

(c) A. is engaged as captain of B.’s ship for a certain 
voyage. In the course of the voyage he throws up his com- 
mand, but helps to work the vessel home, and then sues for 
services rendered. Hedd, that as B. had no opportunity of 
declining the services, no acceptance of the services could 
be implied, nor any promise to pay for them. ‘ Suppose 
said Pollock, B., ‘ I clean your property without your 
knowledge, have I then a claim on you for payment ? 
How can you help it ? One cleans another’s shoes, what 
can the other do but put them on ? Is that evidence of 

25i,j. Ex. a contract to pay for the cleaning ? ’ {Taylor y, Laird.) . 

320. ^ 

An acceptance must be oommunicatecj by 
writing, words, or condujjt, and, in any parti- 
cular case, in the manner and within the time 
expressly or impliedly indicated by the offeror, 
or, if no time limit is specified, within a reason- 
able time. It must be absolute and, if the 
circumstances allow, in the unaltered terms 
of the offer. 

Illustrations. 

(a) A. ofie^to buy tog;_of B., and requires an answer 
^ the oart which brought th6_pHor. B, sent his answer 
by mail, mistakenly thinking that he would save time by 

^ In the report usually quoted in 4 B. & Ad. 621 the 
pleadings are not given in full. 
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so doing. Held, that A. ‘vvas entitled, if he chose, to refuse 
the flour. (Mliason v. Henslunw, in the Suprome Court of 4 wu«(ii 
the U.S.A.) 

(A) A. woto on 28th. June offering to takejiharea in a 
company. On 23rd ligyembor hie oiler was accepted. A. 
then refused them. Held, that the offer had not been 
accepted within a reasonable time, and that A. was not 
bound. {Ramsgate Hotel Oo. v. Morttejiore.) 

What is a ‘ reasonable ’ time depends not on ‘ ordinary 
oiroumstanoes ’ but on the aobual ciroumstanoes in each 
case. {Hioh V. Raymoiid and Reid.) 1893, A. i 

(o) A. writes to B. offering to buy B.’s mare if B. will 
warrant her sound and quiet in Jiamess. B. replies war- 
ranting her sound and quiet in sing^harness. Held, no 
qpntraot. (Jordan v, Norton.) ~ - 4M. 

(d) A, offers to sell property to B. B. accepts the offer 
‘ subject to the terms being arranged between my solicitor 
and yours Held, no agreement, the acceptance being 

not absolute but conditional., (Hmeyman v. Manyat.) CH.li. 0 

(e) It is probable that in the absence of express instruc- 
tions there is an implied authority given by the offeror to 
the offeree to accept in the manner which, under the cir- 
cumstauoes, is reasonable and according to the ordinary 
usages of manlrind. This inference would in many oases 
authorise an acceptance by post, and would be strength- 
ened by the fact that the offer itself had been made in that 
maimer. (See Hentliom v. Fraser (Lord Hersoheirs 1892 , 2 O) 
judgment) and Household Fire Insurance Oo. v. Grant 
(judgment of Thesiger, L.J.).) So in Queuterdnaine v. Cole SW-E. i 
it was held that an oiler by telegram raises the presump- 
tion that a prompt reply is expected, and that in such 

a case acceptance by letter may be evidence of such 
unreasonable delay as to justify a revocation of the offer. 

(/) A company advertises that if any one wiU use its 
patent speoiflo for a certain time in a certain way, and 
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afterwards oontraols influenza, tlie company will pay him 
£100. B. complies with all the conditions, but catches 
the disorder. Held, that B. had accepted the offer in the 
manner prescribed, and that the company was liable. 
(1892) a Q.B. (Oarlill v. The Oarholic Smoke Ball Go.) 

(1893) 1 (j. B. An offer by advertisement is not made to a definite per- 1 
250 , 0. A. gQjj certum tAmg. Accopt- 

anoe consists in conduct, viz. in doing the prescribed thing , ' 
and is communicated, at the latest, when the fulfilment 
of the advertised offer is claimed. 

((/) A. offers a farm to B. for £1,000. B. replies, saying 
he will give £950. A. declines this, and B. then says he 
will give £1,000. Held, that on these facts there was no 
contract, for to vary an offer is equivalent to a refusal 
and to tho making a new offer. The origmal offer is 
Bsav. 834 . dead. {Hyde Y. Wreneh.) 

A mere mental acceptance not evidenced by 
words or conduct is in the eye of the law no 
acceptance. An offeror cannot force the offeree 
to choose between expressly declining and being 
bound. He cannot make the offeree’s silence 
mean consent. 


Illustration. 

A. writes to B. offering to buy B.’s horse for £30 16s., 
adding, ‘ If I hear no more about him, I shall consider the 
horse is mine at £30 16s.’ B. made no reply to this offer, 
although it appeared at the trial that he had made up his 
mind to accept it. Held, that there was no contract. 
iiO.B.X.S. {WeltlMuse Y. Bindley.) 

There are many contracts that are made by 
the delivery by one of the parties to the other 
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of a document in commou foi'm ooiTtainiiig 
the conditions and terms imposed by tho person 
offering. As a general rule, acceptance of such 
a document, e.g. a railway or steamboat ticket, 
is an acceptance of the terms. But tlioro are 
certain exceptions — 

(а) If the transaction is such that the party 

accepting may well think that tho 

document has no terms at all ; 

(б) If fraud is present, e. g. misleading print- 

ing ; 

(c) If the acceptor is in fact misled apart from 

fraud ; 

(d) Probably, if the conditions are unreason- 

able or irrelevant. ( Walhins v. Bymill. ) \o^ci. b. r 

Those are questions of fact, and the House of 
Lords, in Richardson, Spence & Co. v. Bowniree 
{vide infra), has laid down the proper questions 
to be left to the jury in such cases. 

Illustrations. 

(a) A. sued a steamship company for damages for in- 
jui’ies caused by its negligonoe. The company pleaded 
that it had protected itself by conditions printed on the 
ticket. These conditions 'were printed in small typo, imd 
were, moreover, obscured by words stamped across thorn in 
red ink. The proper questions left were as follows : — 

i. Did the plaintih know there was writing or 

printing on the ticket ? Answor~yes. / 

ii. Did she know that the writing or printing on the y 

ticket contained conditions relating to the terms 
of the contract of carriage ? Answer — ^Nu. 
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, !' iii. Did ibe defendants do what was reasonably siiffl- ' 
oient to give the plamtiE notice of the con- 
ditions ? Answer — No, 

1894, A. 0 Judgment for the plaintiff. {Richardson, Spence <h Oo. v. 
Rowntree.) 

(b) If a passenger takes a ticket on the face of which is 
prmted ‘ subject to conditions on the other side and 
knows that there are conditions but does not choose to read 
them, he may he taken as ‘ content to be bound without 
B. D. ascertaining (Harris v. G. W. Railway Oo.) 

Contracts made through the post present 
some peculiar and conventional features. 

In these cases, the Post Office is the agent of 
the offeror, and the offer so made is not com- 
municated till it is received and read. Where 
the offeror expressly or impliedly authorises 
the sending of an acceptance by post, such 
acceptance is communicated when the accept- 
ing letter correctly addressed is dropped into 
the pillar-box. At that moment the offer is 
turned into a promise and is irrevocable. A 
revocation of an offer by post must be com- 
municated, and it is not communicated till 
the revoking letter is received and, probably, 
read. It follows that if A. wishes to revoke his 
offer, his revocation must reach B. before B. 
posts his letter of acceptance. The acceptance, 
o nce t he letter is posted, is unaffected by the 
subsequent f ate, ^ delay or destruction of the 
letter. Both A. and B. are bound. These 
rules are, as English law now stands, absolute in 
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tho absence of express stipnlaiion on A.’s prai'i, 
who may, if ho choose, safeguard himself by 
saying that he will not be bound till he gets 
the letter of acceptance, or unless he gets it 
within a certain time. 

lU-ustralimis. 

(a) A, makes on 1st October an offer to B. requesting 
reply by cable ; B. receives the oiler on tho I Itli and at 
once accepts by cable. On the 8th A. had posted a letter 
revoking his offer, which arrived after the acceptance was 
cabled. Held, that the revocation was inoperative and 

that A. was bound. {Bijrne v. Van Tienhoven.) S 0. P. I 

(b) A. offers to take shares in a company, impliedly 
requesting an answer by post. The letter of acceptance was 
duly pqsted but was lost and never came to .band. Held, 

that A. was nevertheless bound. (HomcholA Fire Insur- 4 Ex. D. 
ance Oo, v. Orant.) 

(o) A. made an offer conditional on ‘ receiving an answer 
by return of post A. misdirected the letter, which was 
consequently delayed in transmisBiou. On rooeiviug it 
E. accepted by return of post. Meantime A. sold tho 
goods to some ono olso. IMd, that tho contract was 
complete and binding. {Adams v. Zdiulsell.) i b. & r 

(d) A. makes an offer to B. in a letter delivered by hand. 

On the same day two letters were posted, ono by A. with- 
drawing his offer, one by B. accepting it. A.’s letter of 
withdrawal was received by B., before B.’s acceptance was 
received by A. Reid, nevertheless, that the withdrawal 
was too late. An offer which, according to ordinary! 
usage, is likely to be aoceptod by letter is aoooptod| 
when the letter is posted, but a withdi'awal of suoh an! 
offer dates only from the time when tho fact of tho with- 
drawal is teown to the other party. {Heniliorn v. Fraser. ) (iSOS) S 

(e) A applies for shares in a company j the secretary 
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gave the lettoi’ of allotment to a postman to post. The 
postman carried it in his poolcel for some time, aircl before 
he posted it a letter from A. 'vvithchu-vving his application 
was received and opened by the secretary. The Post! 
Office forbids postmen to take charge of letters for the 
post. Held, no contract. Delivery to the piostman waaj 
i|oo, 1 oil. not delivery to the post office. (In re Lcmdo7i and Northern* 
Bank, Mx paile Jones.) 

The principle on which these cases are decided is appa- 
rently that where, either from A.’s conduct or from sur- 
rounding circumstances, it may be inferred that the Post 
Office is A.’s agent for receiving the acceptance, delivery 
to the Post Office is delivery and communication to A. 
In case (e) it will be noticed that if the postman is agent 
for anybody he is agent for the company and not for A. 
or for the Po.st Office. 

This principle is capable of application to cases where 
a written or verbal offer is sent by a messenger with 
a request that the answer be given to the messenger who 
will wait. In such a case it might well be held that 
handing the acceptance to the messenger was oommuni- 
oation to his principal, and that the principal was bound, 
though the messenger foil dead on his homeward way, or 
stayed drinking twenty-four hours in a tavern. And it 
would probably be held, that if the proposer changed his 
mind and sent a second messenger with a revocation, who 
met the first messenger with the acceptance in his pocket, 
such a revocation would bo inoperative. Much, howevei', 
might depend on the particular cu’oumstauoes from 
which the intention of the proposer would be inferred. 

Apart from the conventional rules set out 
above, the law is plain ; if A.’s offer is accepted 
by B. it becomes a promise and is irrevocable, 
but before such acceptance A. can, by giving 
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notice, revoke hia offer at any moment, unleas 
he haa sold an option to the other party, and 
has thus hound himself not to revoke. In 
such a case, though A. is bound to sell if B. 
calls, B. is not bound to call — he has purchased 
an option. This is the answer to the academic 
question : Whether one party to a contract 
may be bound and not the other 

‘ The oases where one party is alleged to be 
bound and not the other are merely where A. 
has for valuable consideration bound himself 
to sell on certain terms if the other chooses to 
avail himself. It is merely an offer which 
cannot be withdrawn, and does not connote 
an agreement to buy.’ (Per Hersohell, L.O., a,o. 
in Ileldy v. Matthms.) 

Illustrations. 

(a) A corporation advertises for tenders for the supply 
of oertain articles as they may require them over a period 
of twelve months. B., amongst others, sends in a tender 
at a certain price which is accepted. After one or two 
orders have been received and executed, B. refuses to 
execute an order he has just received. Held, B. is liable. 

He is taken to have been making a continuing offer, which 
is, by each order received, turned into a promise pntanto. 

{0. N. By. Oo. V. Witham.) If, however, the terms of the UR 0 O.i 
contract expressly or impliedly permitted the company 
to order from others and not from B., and B. gives the 
company notice that he toill execute no further orders, he 
is probably within his rights, for he has got no oonsidera- 
tion for keeping his offer oi^en. But in The Gloucester 
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1901, IK- B. Munioiml EUclion Palilion a Divisional Court Booms to 
383 

have held that if, aocoi;ding to the true conatruotion of the 
advertisement the tender and tlie aoceptanoe, a corpora- 
tion was bound, not, indeed, to order the specified articles ! 
from B,, but to order them from no one eke, here was aj 
valuable oonsideration. i 

Is a I'evooatioa operative without notice ? 

This is an interesting question. A. ofiera to sell his 
horse Julius Caesar to B. for 50 guineas. B. asks A. to 
keep the ofior open till four o’clock. A. agrees. At 3.60 p.m. 
B. comes to A. and accepts, in ignorance that A. sold the 
horse an hour ago to 0. Has B. a remedy against A. ? 

Some points are clear, viz. (i) that A.’s offer does not 
continue beyond four o’clock; (ii) that as there is no 
consideration for A. keeping the offer open, he can by 
giving notice to B. before four o’clock validly revoke the 
J T. B. 6B3. offer (Ooohe v. Oxley) ; (iii) that if A. sells the horse and 
B. hears of the sale from any source B. cannot thereafter 
!Oh.D.4C3. validly accept. (Diolcenson v. Dodds.) 

Beyond this, there is no direct authority. In Ooohe v. 
Oxlaj, in v/hioh the ciroumstanoeB ■were as stated above, 
the point was not piropeiiy raised. The case was tried 
under the old system of pleading : and it was held that 
an agreement was not sulBoiently alleged on the plead- 
ings, because the defendant was not bound to continue 
his offer, and it was not averred that he really did so. 
Jndgment accordingly for the defendant. In Dickenson 
y. Dodds B. knew of the sale from another source, but 
MeUish, L. J., with some qualification, and James, L.J., in 
an unqualified manner, expressed the opinion that a coin- 
munioation of the withdrawal of the offer was, apart from 
this oiroumstanoe, not required. This expression of 
opinion was, however, not neoessary to the decision, and 
so is an obiter dictum. 
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On the other hand, in three cases — Btjrne v. Van Tien- 5 o. P. D 
haven, Stevenson v. McLean, and Henthorn v. Fraser — ex- s^q. b. e 
presaions were used hy moat eminent judges indicating g oi 
that in all cases a revocation to bo efficacious must be 27, 0. a. 
communicated. But, as in these cases, the negotiations 
were conducted through the post, and were subject to the 
special rules governing contracts made in that manner, 
these expressions were unnecessary to the decision, and so 
are ohiter. 

Onejley, therefore, is that unless revocation is communi- 
cated, the offer must be taken to be continuing till the 
time specified, or, what is the same thing, HU a reasonable 
time has elapsed. So if A., after having offered property 
to B., sells it to 0., there is in fact a revocation, but one 
which is not operative to withdraw the first offer without 
giving notice of the sale to B. If the first offer be accepted 
before such notice there wiU be two binding contracts 
against A., raising a question of priority in equity as to the 
right to the specific property (see Cartwright v. Hoogstoel). 105L.T.0 

The other ^view- is that in fact there has never been a 
I ■- consensus ad idem of the two minds, and that though a 
continuation of the offer might be inferred by a jury as 
a matter of fact from the absence of any evidence of with- 
drawal, that inference cannot be supported in face of the 
fact that the property has been already sold to some one 
else. 

According to this view, then, all that A. need do is to 
do some act which clearly shows his intention to revoke, 
this intention being matter of fact, and it being immaterial 
whether B. hears of it or not. 

An offer is also determined by the death of 
the offeror before acceptance, though the death 
is unknown to the other party. (Per Hellish, 

L.J., in Dickenson Dodds.) 2cii.d.4i 
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Offers accordingly can be determined by— 
(a) Revocation ; 

(5) By the death of either party ; 

(c) By the breach of any condition imposed 

by the offeror ; 

(d) By lapse of time. 



CHAPTER III 


B'OBM AND OONSIDEEATION 

The one Formal contract of tlie English law 
is the Deed or, as it is sometimes called, the 
Covenant or Specialty. 

The Judgment, and the Recognisance, though 
they create obligation, are not contracts 
properly so called. 

The Judgment of a Court of Record, i.e. a 
Court whose acts and judicial proceedings are 
enrolled for a perpetual memorial and testi- 
mony, and whose rolls are its records, ‘ merges ’ 
or extinguishes the cause of action on which 
it Js founded. 

‘ If there bo a breach of oontraot or wrong done ... by 
one against another, and judgment be recovered in a court 
of record, the judgment is a bar to the original cause of 
action, because it is thereby reduced to a certainty, and 
the object of the suit attained bo far as it can be at that 
stage, and it would be useless and vexations to subject the 
defendant to another suit for the purpose of obtaining 
the same result : hence the legal maxim transit i n rem ^ 
jndiaitam, the cause of action ia changed into matter of 
record which ia of a higher nature and the inferior remedy 
is merged in the higher.’ (Pex cnv. King y. Hoare.) SM. SiV 

So if an action has been successfully brought 
on a simple contract or a deed, and judgment 
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obtained, there ia a merger in the judgment, 
and if default ia made, proceedings are taken 
not on the original cause of action, but on the 
judgment. 

A Recognisance is an obhgation in the form 
of an acloiowledgment of a debt, made before 
a judge or other officer having authority for 
the purpose, and enrolled in a court of record. 
The debt is acknowledged to be due to the 
Crown, or to an officer or to the plaintiff in an 
action, and is conditional to secure various 
objects, such as to appear at the assizes, to 
come up for judgment when called upon, to 
keep the peace, or to become bail. A recogni- \ 
sance, like a judgment, is proved by the record.^ I 

A,!^e^d.:binds because of the formality of its 
execution, which is by sealing and delivery. It 
is usual, now that most people can write, to 
sign as well. ‘ Delivery ’ is not only the actual 
handing over of the deed, but any acts or 

^ The following ia a form of Recognisance used at the 
assizes, after conviction : — 

The Olerh of Assize ; J ohn Smith, do you acloiowledge 
to owe to our sovereign lord the king the sum of £5, the 
condition of this recognisance being that you do appear 
at such assizes of this county as you shall receive notice 
so to do, there to hear and abide by the judgment of the 
court upon this conviction for felony ; and that meantime 
you be of good behaviour and keep the peace towards 
all the Idng’s subjects ; do you consent to be so bound ? 

The prisoner : I do. 
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words showing thai the party is intending tOatp,'! 
make a deed bhidmg on him (per Blaokburn, J., 
Xenos V. Wiclcham). The usual form is to 
place a finger on the wax or wafer and say, 

‘ I deliver this as my deed,’ 

The delivery of a deed may be made upon 
a condition, so that the delivery is not complete, 
and the deed not binding until the condition 
is satisfied. It is then called an Escrow. The 
condition may he expressly declared, or it 
may sufficiently appear from the circumstances 
attending the delivery. Such conditional! 
delivery may be made, while the party retains 
the deed in his own possession, or upon delivery 
to a third person. If delivery is made to the 
other party there is a presumption that the 
condition has been fulfilled. 

An Escrow, then, is a deed delivered subieot 
to a condition precedent, which does not 
operate till the condition is fulfilled. 

A -Bon.d is a promise under seal defeasible 
upon condition subseq[uent, e.g. A. promises by 
deed that he will pay B. £100 next Midsummer 
Day, hut that if before that day such and such 
a thing should occur, the bond is to be void. 

As a contract under seal is regarded as being 
of a higher nature than a simple contract, if an 
engagement by simple contract is afterwards 
embodied in a deed, the simple contract is 
‘ merged ’ in the deed ; and in virtue of this 
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‘ merger in case of default, action is brought 
on the deed and not on the contract. 

Certain contracts must he made under seal, 
e. g. leases for more than three years, ^ transfer of 
a British ship or any share therein,^ sale of 
sculpture with copyright,® transfers of shares in 
companies governed by the Companies Clauses 
Act, contracts of corporations, and gratuitous j 
contracts, the two last by Common Law. 1 

A promise under seal is good without ‘ con- 
sideration ’, while no other promise is. This 
only means that damages may be recovered 
for a breach of such a promise. Specific per-l 
formance of such a promise will not be decreed.) 

Contracts in restraint of trade must be 
M.e^w. reasonable, wlietlier under seal or not (Malian 
' V. May), and on that ground the absence of) 
consideration in such a contract is fatal. I 

Though a contract under seal is good without 
consideration, yet if the defendant show that 
in fact there is a consideration behind the deed, 
hut one which is illegal or immoral, the oon- 
1.1.0. tract is void. (Oollins v. Blantern.) 

As contrasted with formal contracts, simple 
contracts depend for their validity on the 
presence of consideration. 

1 29 Car. II. o. 3, §§ 1, 2 ; and 8 9 Viot. o. 106, § 3. 

“ 67 & 68 Viot. c. 60, § 24. 

3 64 Geo. ni. c. 56. 

8 & 9 Viot. 0 . 16. § 14. 
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A consideration is some quid pro ‘quo agreed 
upon, showing that the promise is not gratui- 
tous, in other words, a return made to the 
promisor for his promise, either a henefit to the 
promisor or what he regards as a benefit, or a 
detriment to the promisee. Every considera- in/, p 
tion must be such as may be legally given. 

Every consideration must be either an act — 
including under this word a forbearance — or 
a promise. 

All valid considerations are present cojisidera- 
tions. The_ decisive moment is^when the olfer 
is accepted and the contract becomes complete. 

As any consideration that A. gets must be 
something in return for what A. does or 
promises, noting that is past can be a con- 
sideration. As every consideration must be 
an act now done or a promise now given, 
every consideration must be present. Every 
simple contract is made up of two present 
considerations. 

An act may be properly called an ‘ e xecu ted ’ 
consideration, and_^a promise may be properly 
called an ‘ oxecutOTy ’ consideration, but it is 
a misuse of language to call it a ‘ future ’ 
consideration. 

When both parties promise to do something, 
each promise is the consideration for the other, 
and the contract is called ‘ executory ’. Each 
party is both promisor and promisee. 
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lUustralions. 

{a) A.j a bookseller, sella and delivers a book to B., 
who takes it away promising to pay. The two considera- 
tions are act and promise. 

(6) A. promises to do certain services lor B., and B. pro- 
mises to pay £60. Both considerations are promises. 

(c) ‘ In consideration that the plaintiff Jmd hougU ^ 
a horse of A., A. promised that it was sound.’ A past 
consideration is no consideration, _ and so no contract. 

Q, B. 234 . (Roscorla, v. Thomas.) 

It has heen sometimes suggested that there 
are exceptions to this rule that a past con- 
sideration is no consideration. If we except 
one class of case, mentioned hereafter (and 
even that is not clearly exceptional), these 
suggestions seem groundless. It is said that 
a service done on request will support a subse- 
quent promise to pay for it, on the authority 
of the celebrated case of Lampleigh v. BraitJi- 
wait. {Vide infra.) The true view seems to 
be that, as was said before, a contract can be 
inferred from the conduct of the parties. Prom ^ 
conduct can be inferred a request for services, 
or a promise to pay for services, or both request 
and promise. To take a simple case. A. goes 
into a pastrycook’s shop, picks up a bun, eats 
it, and then promises to pay. This is not 
a case of past consideration, for whether A. 
promises or not, he is bound to pay ; for the 
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law lias implied a promise from his conduct. 

The verbal promise is surplusage. 

Illuatmtions, 

(ft) A. had feloniously slain a man and immediately 
requested B. to labour and do his endeavour to obtain his 
pardon from the King, whereupon B. did by all the means 
he could and many days’ labour, do his endeavour, viz. in 
riding and journeying at his own charges from London to 
Roaton, while the King was there, and to London back, and 
so to and from Newmarket to obtain pardon. Afterwards, in 
consideration of the premises, A. did promise B. to give him! 

£100. Judgment for B. for £100. (Lampleii/fiv. Braithwait.m s. l. 0. 

It is, perhaps, woi-th noticing that according to thu^®^' 
report the defence set up relied not so much on the fact 
that the conaidoration was past, but that it did not 
appear that B. had done anything toward obtaining the 
pardon but riding up and down, and nothing done when 
he got there. To this the answer was that labour, though / 
unsuccessful, is a good consideration. B. had done his I 
endeavour. The defence of the past consideration was 
summarily disposed of, on the ground that the promise 
‘ coupled itself ’ with the prior request, ‘ for it is Idee a case j 
of commission 

The decision admits a modern paraphrase. A request 
for services of a laborious character will entitle, though 
not compel, a jury to infer ani ntention of tho parties that 
the services were not to be given free, but paid for. That 
inference is corroborated by the subsequent promise. No 
price being arranged, the reasonable price must be dis- 
covered. A. has himself named a sum which he obviously 
considers reasonable. Judgment for that amount. (See 
the judgments of Erie, C.J., in Kennedy v. Bmm, and of lao.B.H.S 
Bowen, L.J., in Stewart v. Casey.) jggj 

In the above ease the promise is implied. n®- 
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B. & Aid. 
01 . 

1 0, & M. 
310. 

1 0. B. 479. 

Inf. p. 146. 


2 Ex. 71. 


(6) A pauper residod out of his parish of soUlemout, 
and the parish acknowledged its liability for his mainten- 
ance by making a weekly allowance. lie fell ill and died. 
Whila ill he was attended by Wing, an apothecary, who 
was subsequently promised payment of his bill by Mill, 
the overseer of the parish of sottleruent. Judgment for 
Wing. {Wing v. Mill.) 

Here the request and perhaps the promise is imiilied. 

(c) The same circumstances, except that no promise 
was given, and when the bill for medical attendance was 
sent in to the parish of settlement payment was refused 
on that ground. Lord Lyndhurst held the payment of 
the allowance was conduct equivalent to a request that 
the pauper should not be removed and to a promise to 
allow what was requisite. (Paynler v. Williams.) 

Here both request and promise are implied. 

In fine, a past consideration ‘ will sustain only such ^ 
promise as the law will imply’. {EldeHon v. Emimnsl 
per Maule, J.) w 

The one exceptional case above alluded to is 
where there has been a legal right which is 
become devoid of legal remedy. Such, for 
instance, is the case of a promise made by 
a debtor whose liability has been barred by 
the Statute of Limitations. Ho may renounce 
the benefit of the law and promise to pay his 
debt as an honest man should : he is then 
bound to do it. {Earle v. Oliver, per Parke, B.) 

It is sometimes said that ‘ consideration 
must move from the promisee ’ This only 
means that only the parties to ei contract can 
sue on it : e. gr. ii in return for £10 which A. 
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gives B., B. promises to perform services for 
0., 0. cannot sue B. on the promise. 

The law does not consider the adecLuaoy of 
the consideration, but only its i-ealityf If the 
consideration is in any way a return, the fact 
that in the eyes of most people it is worthless 
will not invalidate the contract. The parties 
are left to make their own bargain. E. g. per- 
mission to weigh a pair of boilers has been 
held a good consideration {Bainhridge v. Firm- 8 a & e. 
stone) •, so also the return of a written guarantee 
though it was afterwards found to be unen- 
forceable, because one party ottaiued what 
he desired and the other parted with what 
he might have kept, (Haigh v. Brooks.) ioa. 

But t he co nsideration must be real. That is, 
it must iioFfee aSsolutely, physically, or legally - 
impossible, it must not be illegal, and it must 
not be something which the one party is already 
bound to do or refrain from doing, either in 
virtue of a contract ruith the other party, or in 
virtue of his public duty. 

Illustrations. 

(a) A. gave a lease of land to B. under which B. under- 
took to dig from the land not less than 1000 tons of potter’s 
clay per annum, paying a royalty to A. per ton. There 
were not, in fact, 1000 tons there. Held, that this was a 
good defence to an action by A., because the agreement 
was made on the assumption that the day was there. 

(Clifford Y. Watts.) 877 ^'^^'^ 
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But the impossibility must be absolute, not merely 
relative to the person : e. </. a promise by A. to pay money. 
A. may have no money, but there is plenty in the -world. 

{&) A., a steward, in return for a promise of £40, promises 
to give B. a discharge for a debt which B. owes his master. 
Held, that this promise was -worthless, for a servant 
Lev. 161 . cannot give a discharge of his master’s debt. . {Harvey v. 
Gibbons.) 

(o) A., the captain of a ship, finding that two of his 
crew had deserted, promised to divide their wages among 
the rest if they -would work the vessel home. Held, that 
this promise was without consideration,, for the crew were 
Jimp. 317. bound to do so in any case. (Stilb v. Myrich.) 

To suddenly find the ship shorthanded is all in the day’s 
work, and is a contemplated risk. It would be otherwise 
if the ship proved unseaworthy, such a risk not being 
! r. S( F. contemplated. {Turner v. Owen.) 

{d) A. is bound to pay B. £100 on 16th of March. 
On that day he brings £50, and B., in consideration of 
this payment, agrees to discharge him from the liability. 
teeW, that there is no consideration for the disohjirge, as 
Ia. is doing less than he is bound to do. The discharge is 
ivalueless, and B. can afterwards sue for the balance. 
BRop. 7a. Case, adopted in Jfoo/ces V. Beer.) 'But,i£ A. pay 

I Ap. 0ns. a leaser sum cither before the day or at another place than 
is limited by the condition, and B. receive it, tbis is a good 
Oo litt. satisfaction. So also if A. give in satisfaction something 

212 h. different in kind and B. roooivo it, as a hawk, a robe, or 


a horse, or a negotiable instrument for a lesser sum, such as 
IBM. &-W. a piromiasorynote. {Sibreev. Tripp.) Alapif atbir dpaid y 
offers a creditor a sum less than the debt in full discharge, 
and the creditor accept it on those terms, he cannot after- 
wards sue the debtor for the balance. The debt is absolutely 
Win sK.B. extinguished. {EiraHmi^j^mohard_y. Te‘^^ 

A composition with creditors, outside the Bankruptcy 
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Act, to the elleot that A., the debtor, will pay, and that 
B., 0., and D., &c., the creditors, will accept, 2s. Qd. in 
the pound, protects A., because it is a substituted agreu-j 
ment, and the consideration for each creditor’s forbearance [ 
is the forbearance of all the others. (Good v. Oheeseman.Y^ B. & Ad. 

Where all the directors for a company in liquidation 
mutually agreed to give up the director’s fees, and the 
liquidator was a party to the agreement as representing 
the company (if this was material), it was held that though 
there was no consideration moving from the company, the 
agreement lU’ovided the company with a good defence 
against a claim by one of the directors for his fees. {West 1911 2k b.j 
Yorkshire Daracq. Agmay, Lid. v. Coleridge.) 

(e) A. promised to marry B. : his uncle promised in 
writing that if he married B., he would allow him an 
annuity of £160 a year. Held, t hat there, was a considera- 
tion for this promise.. {Sliackodl v. Shadwell. ) Though A.t o o. B. n, s. 
was under contract to B,, to marry her, ho was under no 
obligation to his unole or any one else, nor was he under j 
a public duty to do so. It was quite open to A. and B. toj 
rescind the agreement to marry, perhaps because ofi 
want of means, a difficulty which the uncle’s offer mighti 
overcome. ■ 

(/) If A. when assaulted in the streets promises a 
policeman £5 if he will come to his assistance, there, is no 
consideration, for that is the policeman’s duty. 

As contrasted with cases where the con- 
siderations are settled by words spoken or 
written, it may he that where the Court is 
invited to infer contract from conduct, it is 
not clear whether any particular acts of A. 
were intended as the consideration for the 
conduct of B. This is not a question of law 
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at all, but of pure fact as to the intention of 
the parties, and will be settled by a jury from 
a review of the surrounding circumstances. 

lllnstmlion. 

B,’s father owed A. money : B. gave A. a promissory 
note for the same amount, bearing interest at 6 per cent. 

A. did not sue B.’s father. The father died, and A. sued 

B. on the note. It was a mere question of fact whether B. 
gave the note to A. in consideration of his letting his 
father alone. The jury found as a fact that this was thej 
true inference from the conduct of the parties. (Grears, 
V. Hunter,) 
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OONTRAOTS IN WEITING AND THE NOTE OK 

memorandum; 

Simple or parol contracts require tho pres- 
ence ol consideration. In addition, ho^vover, 
some must be reduced to writing ; some must 
be in writing, oi* there must be a note or 
memorandum in writing (of. the Statute of 
Frauds) ; in some there must be a note or 
memorandum or a statutory equivalent (cf. 
the Sale of Goods Act). 

Some must he in writing, as — 

i. Bills of exchange and promissory notes, 4o viot 

and acceptance of bills ; 

ii. Contracts of marine insurance ; 

hi. Assignments of copyright ; o goo. iv. 

iv. Acknowledgments of debts barred by the la&’aovici; 

Statute of Limitations. 

Some must be in writing, or there must be 
a note or memorandum of the contract. 

The Statute of Frauds, in its 4th section, 20 car. ii 
provides that : — 

‘ No action shall he brought whereby to charge any 
executor or administrator upon any special promise to 
answer damages out of his own estate ; or whereby to 
charge the defendant upon any special promise to answer 
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for the debt, default, or misoarriago of another person ; 
or to charge any person upon any agreement made in 
ooiisideration of mai’riage ; or upon any contract or sale 
of lands, tenements, or hereditaments, or any interest in 
or coneerning them ; or upon any agreement that is not 
to be performed within the space of one year from the 
making thereof ; unless the agreement upon which such 
action shall be brought, or some memorandum or note 
thereof shall bo in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him 
lawfully authorised.’ 

There are thus flye^ sorts of contract which 
come within the mischief of the section. 

i. A promise hy executor or administrator to 
answer damages out of his own estate. 

The executor or administrMor of a deceased 
person as such is hahle to discharge the liabili- 
ties of the testator or intestate, only to tho 
extent of the assets which come to his hands. 
He is not bound to pay money from his own 
pocket, feutlhe may make a special promise 
to pay, not as executor, but out of his own 
estate. Such a promise must satisfy the ordin- 
ary conditions of a binding contract (for 
instance, there must be consideration for the 
promise, e,g. a forbearance on the part of a 
creditor of the deceased or legatee to sue the 
executor) and the requirements of the statute. 
{Rann v. Hughes.) 

ii. A promise to answer for the debt, default, 
or miscarriage of another person. 
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Tliis is what is known as a contract o| 
guarat;|te,§^.j The simplest form in which it 
arises is when A. promises B. that if 0. does not 
pay B. £6 that C. owes B., then A. will pay B. 

This is the debt of 0., the ‘ other person 
and the bill in the first instance is sent to C. 

If C. does not pay, B. has another string to his 
bow, and can call upon A. 

But if A, promises to pay B., if B. lends 
money to C., or supplies C. with goods or does 
C. a service, saying, ‘ L ook to me for payment \ 
or, ‘ S^djihe bill to me t Ms i s not^.’s dobt,i 
but A.’s, .and the bill will be sent "to A,, and to' 

A. alone. It is an ordinary contract between 
A. and B., an ‘ original ’ contract as opposed 
to a ‘ collateral ’ contract. To such an original 
contract the name ‘ indemnity ’ has been not 
very happily apphed.^ 

These cases are clear, but where expressions 

‘ A guarantee can only be given to the creditor, to the 
person who is or may be entitled, and is purely con- 
tractual ; an indemnity, which is a promise to see a person 
harmless, may be given to the person who is or may bo 
under a liability. In the strictest sense it can be given 
only to such a person, and has no necessary oonneotion 
with contract. But the word has been loosely used. 1902 , i k. i 
In Harburg India Rubber Corrib Co. v. Martin, Vaughan 
Williams, L.J., said, ‘In one sense all guarantees are 
contracts of indemnity and again, ‘ A oontraot of 
indemnity, by which, I suppose, is meant a new contract 
in the nature of an original obligation.’ 
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are used of an ambiguous land, thou it becomes 
a question of fact for the jury to say what was 
the intention of the parties. (See Keate v. 
Temple.) 

There are other contracts of guarantee besides 
those mentioned in the statute, but it is only 
to those mentioned that the statute applies. 
There are many contracts in which some larger 
matter is the real object, e. g. the purchase of, 
or clearing off incumbrances from, property, 
the introduction of business into a stockbroker’s 
office, or business where a dd credere agent is 
employed, where the obligation to pay the debt 
of another is merely an incident. The mere 
fact that incidentally the debt of another person 
will be paid does not bring the case within the 
section. (Per Vaughan Williams, L.J., in 
1. Harhtirg India Bubber Comb Go. v. Martin.) 

It would seem therefore that t he rea l object 
of the contract must be 'paijment of the debt of 
another. 

The terms ‘ default ’ or ‘ miscarriage ’ com- 
prehend wrongful acts creating a liability for 
damages which are not breaches of contract. 

The nndertaldug to be within the statute 
must be given to the creditor. If A. promises 
B. to pay a debt which B. owes to C., this is 
not a guarantee, and need not be in writing. 
(Eastwood V. Kenyon.) 

For a guarantee to be binding on the 
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guarantor, it must be accepted by the offeree. 
(Mozley v. Tinkler and Mclver v. Richardson.) 
The promise to_^be withm the statute must be 
actionable at common law. , (See In re Hoyle.) 

Illustrations. 

(а) A. requests B. to lend 0. a horse. B. does so on 
A.’a verbal undertaking that the horse shall bo returned. 
The horse was not returned. Held, that the undertaking 
should have been in writing. (Burkmyr v. Darnell.) 0. 
here was primarily liable in contract. 

(б) 0. takes B.’s horse without his leave and injures, it. 
A. then promises B. to pay the damage if B. will not sue 
0. field, A.’s promise must he in writing. (Kirhham v. 
Marter.) 0. here was primarily liable in tort for his 
‘ miscarriage ’. 

(o) A., who has bought goods from B. who has bought 
from 0., promises to pay 0. the money which B. owes in 
order to get rid of C.’s hen, and so obtain possession of 
the goods sold, for C., till paid, will not part with the 
goods. This is not within the statute. (Fitzgerald v. 
Dressier.) 

(d) The engagement of a del credere a^nt by which he 
guarantees the performance of contracts made for his 
principal is not within the statute, though it may result 
in payment of the debt of another. (Gouturier v, Hastie.) 

iii. An agreement made in consideration of 
marriage. 

This does not mean a promise to marry, but 
a promise to pay money or settle property in 
consideration of a marriage taking place, as in 
Shadwell v. Shadwell. {Vide su^ra, p. 29.) 


1 0. M. & 
602. 

IM. itS, 
657. 

1893, 1 oil 
97. 


6 Mod. 24! 


2 B. & Ale 
613 . 


7 C. B. N. 
374. 


8 Ex. 40. 


9 C. B. N. ? 
159. 



36 


THE LAW OF OONTRAOT 


!/ iv. A contract or sale of lands, tenements, or 

hereditaments, or any interest in or concerning 
them. 

The difficulty in this section has been to say 
what are ‘ interests^ cpnqerning lands 

Probably any agreement that substantially 
touches rights in land is within the section. 
The following have been held within the 
section : an agreement for a person to take 
1 Es. 255. water from a well {Tyler v. Bennett) ; to convey 
9Q.B.D.15. an equ^y of re_demption {Massey v. Johnson ) ; 

a grant of a riglffi to shoot ^ver_hind, and to 
1893, uj. B. ta ke aw ay part of the game Idlled. {Webber 
V. Lee.) So, also, a contract for the sale of 
debentures charged on a man’s property, 
which included land. The fact that the 
security was a ‘ floating security ’ ^ made no 
744%^ diherence. {Driver v. Broad.) 

One great difficulty has been removed by the 
60&57vict. Sale of Goods Act, viz. whether growing crops, 
grass, trees or fruits were ‘ interests in lands ’ 
under the 4th section, or ' goods ’ under the 
now repealed 17th section of the Statute of 
Frauds. 

The Sala_of__Qogds Act,, in section 62, enacts that the 
term ‘ includes ‘ emblements, industrial growing 

orops, and things attached to or forming part of the land 


1912 A ^ meaning of ‘ floating charge ’ see the judgment 

p. 68.' ' ' of Lord Atkinson in D& Beers v. British South Africa Oo. 
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which are agreed to he severed before sale or under the 
contract of sale.’ 

V. Agreements not to be performed within the 
space of one year from the making thereof. 

This clause has been construed as follows : 
when the contract distinctly shows the inten- 
tion that the performance on both sides shall 
extend over a year, writing is req^uired ; if the 
intention is that the contract shah be completed 
on both sides within the year, ^ no writing is 
required ; and if the intention is that on one 
side, performance shall be complete within 
a year no writing is required. {Donellan v. 3 b. & ao 
Bead. And see Bee pe v. J ennings. ) 622°’ 

In addition the House of Lords has recently'. ’• 
laid down that in cases where there is no men- 
tion of time, and the time is uncertain, the 
agreement is not within the statute, . Jbut^ if ' 

1 a time longer than a year is mentioned, though 
there be a power to determine within the year, : 
the agreement is within the statute and- 
requires writing. {Hanau v. Ehrlich. ) < ’ i< , c 

----- 31,. 

Illuslralions. 

{a) A. verbally promised B. that if B. would give Mm 
a guinea now, he would give him 1000 guineas on his 
wedding day. B. agreed, and paid over his guinea. Two 
years after B. married and claimed the 1000 guineas. A. 
pleaded the statute, but it was held that there was nothing 
in the agreement to prevent B. from marrying next day. ^ 
Judgment for B. {Peler v. Convpto^ The judgment Skinn. 35i 
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3 B. & Ad. 
390. 


1012, A. 0. 


1903, IK. B. 
285, and 538 
(OA) 


1 B, 5: Aid. 
722. 


mi, lA. u 
425 (0 A.), 


miglit hfivQ pi'oooeded on the ground that B.’s part, viz. j 
the payment oi the guinea, •was performed then and there. 1 
(See Donellan v. Read.) 

(b) A ooiitraot o£ service for two years subject to six 
months’ notice on either side requires a memorandum 
under section 4. (Hanau v. Ehrlich.) -. 

(c) A contract to servo for one year, the service to com- 
mence on the day after the contract is made, ‘ is not 
within the statute, for the day of making the contract 
does not count.’ {Smith v. Gold Coast Ashanti Explorers.) 

(d) A. engages a porson for a year beginning next 
Monday week. That cannot be performed within a year’ 
from the making, and writing is required. [Bracegirdle 
V. Heald.) 

V This clauae applies to the sale of goods. 
'‘Such a sale is not taken out of the section 
Because there has been acceptance and actual 
Receipt of the goods sold, sufficient to satisfy 
^sTjction 4 of the Sale of Goods Act, 1893. {Prested 
Miners Go. v. Gardner, Lid.) 

The preamble to the statute states that the 
■ Act is designed to prevent perjuries and suborn- 
ation of perjuries, i.c. it is concerned with the 
evidence to be offered in Court on the five 
specified contracts. It points out the evidence 
that is required, and states, that in its absence 
these contracts will not be enforced. , They 
may be perfectly good contracts, but the 
absence of the required sort of evidence is like 
the absence of an essential witness at the trial. 
The action breaks down. 

It is often said that the statute requires these 
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Specified contrf'-cts to be in writing. It does 
not ; it is satisfied if there is a note or memoran-" 
dum in writing signed hy the party to he 
charged, i. e, the defendant, or his agent. The 
difierenee ^ 

niemorandum fs material. 

' If the partied reduce their contract to writing 
and sign it, this document is the contract, and 
is subject to piJouliar rules of evidence. in/ p ig2 

The note or rnemorandum is not the contract. ' 

The parties ar0.hound by the contract, and not 
by thelnemOTanfiMi '^i^^®^ ^ merely a note of 
what has taken place. Thus the Statute of 
Limitations ruAs from the time of making not 
the memoraudAm, but the contract. 

The contract must be known to both parties, 
and binds' both The memorandum may be 
known to one only, as when one party writes 
a note to a thiffi person {Gibson v. Holland), l b i c 
and bind s only the party who has s igned it. 

A written contract must be made at the time 
of the agreement, the meinorandum can be 
made at any time except a fter the action is 
brought. {Lucas V. Dixon.) .jiq b d 

A repudiation of a contract cannot be a con- 
tract, hut it raa-y he a tneuLQraauiunn . 

Illnst'iahon. 

A defendant wrote, ‘ The only parcel of goods selected 
for ready money was the chimney glasses, amounting to 
£38 lOa. 6(f., which goods I have never received and have 
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long Hinoe cloolinod to have for reasons made known to 
you. at the time ; with regard to the rest I am ready to 
pay.’ Held, that this constituted an admission of the 
bargain, and included all the substantial terms, and was 
a sufficient note or memorandum within the statute. 

0. B N. a. {Baily v. Sweeting.) 

57 . 

You may impugn the accuracy of the memo- 
randum by showing that it is not a true account 
of what the agreement really was, but, this 
cannot be done with a written contract.. 


The Natu re of the Memorandum^,, 


It must show the terms of the contract made, 
the consideration, and the parties,^ and be 
signed by the party to be charged, or his 
authorised agent. 


‘ No dooumonl/ can bo an agreement or memorandum of 
one which does not show on its face who the parties malting 
j-B.&E, the agreement are ’ (Williams r. Lake), either by name or 
1000, 1 Oh. by, description. (Gair v. Lynch.) 

The subject-matter of the contract, if such 
there is, must be shown with sufficient cer- 
tainty for identification by the Court. {Hose 
11 Vos. 550. V. Gunynghame.) 

By the Mercantile Law Ameirdment Act, 
io&2oviot. 1866, it is enacted that no promise to answer 
' ' for the debt, default, or miscarriage of another 

person which satisfies the requirements of the 
statute as to writing and signature, shall be 
deemed invalid to support an action ‘ by 
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reason only that the consideration for such 
promise does not appear in writing or by 
necessary inference from a written document.’ 

In this class of contract the consideration 
need not appear in the memorandum. It 
Kiust exist, and it may be proved by verbal 
evidence. 

The \ ^na4 ure of the party to be charged, 
or his agent, may be printed or stamped 
{Saimderson v. JaeJeson) at the beginning, 2 b.&p. css. 
middle or end of the document. (Of. Evans im, 1 q.b. 

~ ' 593 

V. Hoars.) It must be intended as a signature, 
recognising the contract ; .initialsiar e sufficient. 

The memorandum need not be one document, 
it may be more, ffivt^if so, the various papers 
must, when placed together, by themselves 
show the contract without extrinsic parol 
evidence to assist. They must speak for them- 
selves and practically form one document. 

Illustratiom. 

{a) A. agreed to take a series of Shakespoar er^ravings, 
to be issued over a number of years. The publishers had 
sent a prospectus mrt, which A. had seen, and had placed 
in their shop a book labelled ‘ Shakespear subsoribers, 
their signatures which A. had signed. In an action 
by the publishers against A. for breach, ftd^that as, 
the prospectus could not be connected with the sub- 
aoribers’ book without parol evidence, there was no suffl-j 
oient memorandum. {Boyddl v. Dnimmoml.) 'll East, U2, 

(b) But parol evidence may be given to show that a letter 
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was contained in a oortain envelo)3Q, and then they form 
one dooument, and the envelope thus sui^plies the namo 

1B97, 1 q. B of the other party to the contract. (Pearce v. Oardner.) 

688. (O.A) 

To tlie rule as to the inadmissibility o£ parol 
evidence in cases falling under the statute, an 
exception has been established by the Court of 
Chancery. The ‘ eetaitahle doctrine of part per- ’ 
formance ’ has been applied to those contracts 
which concern interest in lands w here posses- 
sion of the contracted for has been in fact 
delivered , and accepted under the contract. In 
such a case the Court will admit evidence of 
the contract without regard to the statute 
in order to carry out the terms on which 
possession was given. ‘ Tho_ground of the 
doctrine in equity is that if the Court found 
a man in occupation of land, or doing such 
acts with regard to it as would primd facie ^ 
make him liable at law to an action of trespass, 
the Court would hold that was strong evidence 
that a contract existed.’ (Per Cotton, L.J.,] 

iiQ.B.D. in Britain v. Rossiter.) The possession of the 
land of another is presumed not to be wrongful, 
but by agreement.) ‘ The aclaiowledged posses- 
sion of a stranger in the land of another is 
not explicable except on the supposition of an 
agreement, and has therefore constantly been 
received as evidence of an antecedent contract, 
and as sufficient to authorise an inquiry into 
the terms.’ (Per Sir T. Plumer, M.R., in 
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Morphett v. Jones, quoted with approval by i sw. lai. 
Selborne, L.O., in Maddison v. ^ZtZmow..) l.e.8Ap. 
‘ I have found no case in which there has not 
been a change in the possession of the land, or, 
where the purchaser was already a tenant in 
possession, a change in the nature of his tenure, 
which was held equivalent to a change in the 
possession. The_e£Eect is to construe the 4th \ 
section of the Statute of Frauds as if it con- 
tained these words, “ or unless possession of the ] 
land shall he given and accepted”.' (Per Lordi 
Blackburn in Maddison v. Alderson, at p. 489.) 

So possession taken before a parol contract 
for a lease, and subsequently continued, if 
unequivocally referable to the contract, may 
constitute an act of part performance. {Hodson isoo, 2 oh. 
V. Heuland.) 

Payment of the purchase-money in part or in 
full is not such part performance, for payment 
of money is an equivocal act, not in itself, 
until the connection is established by parol 
testimony, indicative of a contract concerning 
land. An act which, though in truth done in 
pursuance of a contract, admits of explanation 
without supposing a contract, is not in general 
admitted to constitute an act of part perform- 
ance taking the case out of the Statute of 
Frauds. (Per Lord Selborne in Maddison v. 
Alderson.) 

Accordingly, this equitable doctrine is 
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L. E. 1 Ch, 
137. 


9 East, 10. 


Oolles P. 0. 
103. 


applicable to coatracts relating to interests in 
lands, alone o£ the contracts mentioned in the 
.■4th section of the Statute of Frauds. {Britain 
V. Rossit&r. ) It has been specifically held not to 
apply to a contract of service not to be per- 
formed within the year, which is not taken out 
of the statute by services rendered under it 
{Britain v. Rossiter) ; nor to a contract in 
consideration of mawiage, though the marriage 
has taken place {Oaton v. Caton) ; nor to a 
contract to answer for the debt of another, 
though the party guaranteed has given credit. 
{Wain V. Warlters.) 

The acts of part performance relied on must^ 
be unequivocally referable to the agreement/ 
alleged. 

llluslraiions. 

[а] Eoxciolt, owiimg land in foe simple, agreed with 
Lester verbally that if Lester should clear the land of 
buildings, and put up fresh houses, he would give him 
a long lease. There was no memorandum. Lester en- 
tered, and pulled down and built at great expense ; ho 
acted as proprietor, lot the houses and roooivod the rents 
with Eoxcroft’a acquiescence. Foxcroft being soiled 
with a fatal illness devised his fee simple to his sons, and 
directed the preparation of a lease in accordance with the 
verbal agreement. He approved the draft, but died 
before he executed it. The Court directed the sons to 
execute the lease as approved by their father. {Lester v. 
Foxcroft.) 

(б) A., a woman, had been induced by an old farmer to 
stay in his service as housekeeper without wages on the 
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faith of his verbal promise to leave her by will a life estates 
in the farm. It was held that these services might have, 
been given for other reasons, and so were not unequivo- 
cally referable to the contract.^ {Maddison v, Alderson.) 1 8 Ap. Cas, 


The absence of the necessary writing makes 
the contract unenforceable, but not vo id., 
TnuSj A. might bring an action against B. and 
discontinue, not having the proper evidence ; 
afterwards B. might make a memorandum 
which, if A. got hold of it, would give him 
victory in a fresh action. 


Illustmtim, 

A. and B. made a o entrant, in France which was not to 
bo performed within the space of" a year. French law 
does not require any writing. A. brought an action on 
it in England, and argued that a.s an English contract it 
was void, but that it was a good French contract and as 
such should be given effect to by the courts of this country. 

B. argued that it was a perfectly good English contract,! 
but^waa unenforceable owing to the unfortunate lack of the < 
statutoiy evidence.^ Held, that B.’s view was correct, and| 
judgment accordingly. {Le roux v. Brown .) 12C. B.801. 

Section 4 of the Sale of Goods Act, soASiVwt. 
which replaces the now repealed i7th Action of ° 
the Statute of Frauds, provides as follows : — 

‘ (1) A contract for the sale of any goods of the value of 
ten pounds or upwards shall not be en|oro6able. by action 
unless the buyer shall accept part of the goods so sold, and 
actually^ receive the same, or give something in earnest to 
bind the contract, or in part payment, or unless some note 
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or memorandum m witing of the contoaot be made and 
signed by the party to be charged or his agent in that 
behalf. 

‘ (2) The provisions of this section apply to every such 
contract, notwithstanding that the goods may be intended 
to be delivered at some future time or may not at the 
time of such contract be actually made, procured, or 
provided, or fit or ready for delivery, or some act may bo 
requisite for the making or completing thereof, or render- 
ing the same fit for dehvery. ^ 

‘ (3) Thera is an acceptance of goods within the mean- 
ing of this section when the buyer does any act in rela- 
tion to the goods which recognises a pre-existing contract 
of sale,, whether there be an acceptance in performance 
of the oontraot or not.’ 

Under section 62 — 

‘ “iGoods !’ include all chattels personal other than 
things in action and money. The term includes emble- 
ments, industrial growing crops and things attached to 
or forming part of the land which aro agreed to be severed 
before sale or under the oontraot of sale.’ 

Whetlier any particular contract is one for 
the sale of goods, or for work and labour, is 
important and often difficult to decide. The 
statute applies if the former, and not if the ^ 
latter. Thus a contract for contriving a 
2 c B. 330 . machine for a certain purpose {Grafton v. 

Armitage), a contract with a printer to print 
iH. &N.73. a hook {Olay v. Yates), are contracts for work 
and labour. On the other hand, a contract 
for the manufacture and delivery of a machine 
S B. & c. {Atkinson v. Bell), a contract to make a set of 
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false teeth (Lee v. Griffin) are contracts for the ib.&s. 
sale of goods. The circumstances must 
considered in each case. 

If no price is fixed, whether the goods are of 
the ‘ value ’ of £10 is a question of fact. 
{Harman v. Beeve.) iso.b.bsy. 

A contract for the sale of several articles, 
the value of which collectively is above £10, 
though the value of each article is less than 
£10, is within the statute. {Baldey v. ParJcer.) 2 b. to. 37 . 
Whether a sale of several articles at the same 
time makes one contract or several is a question 
of fact depending on the circumstances : e.g. 
a purchase of various things in a shop at one 
time is presumably one contract {Baldey v. 

ParJcer), while at an auction each lot sold is 
a separate contract. {Emmerson y. Heelis.) ss. 

To satisfy the statute, there must either be 
(1) an acceptance and actual receipt of part 
the goods "by the buyer, or (2) something given 
in earnest or part payment, or (3) a note or 
memorandum. ^ 

‘Acceptance’ — This acceptance is different 
from ‘ acceptance in performance ’. It is any 
act in relation to the goods which recognises 
any pre-existing contract of sale, i.e. it is 
evidentiary as admitting that the goods are 
dehvered under a contract which justifies 
such a dealing with them, e.g. an_ examination 
by the buyer of goods delivered to see whether 
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8 "^ 2 ^- B. tliey satisfy the contract {Abbott v. Wolsey), 
or an attempt by a buyer to resell to a third 
1801, person. {Taylor v. G. E. By. Co.) 

' Such conduot is strong evidence that the 
person so dealing had contracted to buy the 
goods ; in other words, that a contract exists, 
whatever the ter^s of the contract are. 

‘^Actual receipt,’ requires delivery and taking 
possession as a fact, but the delivery and 
receipt may be constructive and satisfy the 
statute, though there occur no actual change 
in possession. 

Illustration. 

A. bought a horse of B., and asked him to keep it at 
livery. B. assented, and moved tho horse from hi,9 sale 
stable to his livery stable.. Held) that B. from that time 
held the horse, not as owner, but as any other livery- 
stable keeper might, and that there was an effectual change 
1 Taunt. tcs. in possession. (Elmore v. Stone.) 

If after examination of the, goods, or other^ 
such dealing as mentioned above, the buyer 
refuses to take the goods, i.e. to accept in 
performance, he may be sued for such non- 
acceptance. Whether he is justified dexiendsj 
on the terms of the contract, which may then! 
be proved by parol evidence. Wn- . * 

‘ or jgart jiaymmit I are said not to be 

the same, but ‘ earnest ’ may avail as part pay- 
ment. ‘ Earnest ’ is forfeited if the party fails 
to perform the contract, and is presumptively 
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brought into account as payment if he performs 
it, (Cf. per Fry, L.J., in Howe v. Smith.) ‘nci.vi. 
Drawing a shilling across the seller’s hand 
does not satisfy the statute, which says ‘ give 
{Blenkinsop v. Clayton.) 7 Taunt. so? 

The note or memorandum must satisfy the 
same requirements as those of the 4th section 
of the Statute of Frauds, with this exception, 
that the memorandum of the sale of goods need 
not show the price unless it has been fixed by 
the parties, when it must appear. In the 
absence of express agreement, if the price is 
not mentioned, a reasonable price is imported. 

{Elmore v. Kingscote. ) 6 b. & 0 . 

It may be noticed that the same person may 
b^ authorised to act as agent to sign for both 
the contractmg parties, either expressly or 
presumptively, by the general character of 
his agency. Thus, an axictioneer, by the general 
usage of public auctions, is agent for both 
parties to sign a memorandum, so also an 
entry of a contract in the broker’s own book 
is enough to satisfy the statute. 

An enactment which, like the Statute of 
Frauds, makes a contract ‘ unenforceable ’,1 
affects the remedy for a breach of the contract, 
and not the validity of the contract itself, and' 
thus forms part of the /on, in other words 
of the procedural rules of the court where the 
action is tried. (See Leroux v. Brown, ante.) 
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Though an action will fail if brought upon an 
agreement otherwise good to which the Statute 
of Frauds is successfully pleaded, if the defen- 
dant does not choose to plead this defence 
1010,^2 K.B. the action will succeed. , (Himphries v. Hum- 
phries}) The Statute does not make the 
agreement a nullity. All acts done in pursu- 
ance of it may be referred to it for their legal 
validity. Money actually paid under such ani 
agreement cannot be recovered as long as the ; 
other party is ready and willing to execute;’ 
the contract and there is no failure of eon-, 
sideration for the payment. And an express- 
contract within the statute, though not 
actionable, serves to prevent any different 
contract being charged respecting the same 
matter. 

Illustrations. 

(ft) A. contracts verbaUy to buy a plot of land from B. 
and pays a deposit. He camiot repudiate and get tbe 
deposit back merely because there was no written evidence 
1 Q. B, n. of the contract. (Thomas v. Brown,) 

(6) A. verbally contracts with B. for the aalo of a 
growing crop of grass to bo taken by him. He enters 
upon the land to take it. B. sues him for trespass. A. 
can plead his verbal agreement, which operates as a liceupe 
2M. & W. to enter. ^ (Carrington v. Boots, per Lord Abinger.) 

It would seem that if specific goods are 

1911, 2 K, a 1 The same result has been held to follow from a failure 
n25 (Div. .jjQ plead ‘ no consideration ’ (Cooke v. Rickman). 
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sold without the statute being satisfied, the 
property in the goods passes to the buyer. 

He cannot, however, be sued for the price, but 
if he declines to pay, the seller may treat the 
contract as rescinded. The rescission revests 
the property. (Per Bigham, J., in Taylm' v. looi, ik.b, 
G. B. By. Go.) 



CHAPTER V 


OAPAOITy 

Foeeion States, sovereigns and their repre- 
sentatives, their suite and domestics, and 
British subjects accredited to Great Britain 
by a foreign State, are exempt from the 
jurisdiction of the Courts of this country unless 
they expressly submit to the jurisdiction. 
They can sue but not be sued. But the 
domestics’ privilege is lost by trading. 

Illustrations. 

(a) A., an Oriental potentate, while in this country, 
engaged himself to he married under the assumed name 
of Mr. Smith. Held, that as ho had not submitted to the 
juriadiotion in the face of the Court, the Court had no 
18M, 1 Q.B. jurisdiction. {MigJiell v. Sultan of Joliore.) 

1898^1 oil. 1 ^°^ extent of such submission, see South African 
100 . Eepuhlia v. La Oompagnie Franco-Beige du Chemin de Fer 

du Nord. 

(&) A Briti^suyoot apjoointod by a foreign Government 
as secretary of legation, and received as such without 
oonditiona by our Oovemment, is exempt from tjee 

24 Q B D jurisdiction of our Courts. {Macartney y. Garhutt.) 

868 . ' 

Alien e nemies, cannot, without a licence from 
the brow, make a contract or bring an action 
on a contract while war is proceeding ; but 
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their rights -which were in existence prior to the 
war are only suspended during hostilities, and 
can he sued on when the war is ended, if the 
Statute of Limitations has not meantime run. 

Persons convicted of treason or felony cannot 
contract till they have served their sentence, are 
out ‘ on licence ’, or have received a free pardon. 

Barristers oamrot sue for their fees ; medical 
men may, if registered, but a College of Physi- 
cians may prohibit by by-law its Fellows from soviet. 
SO doing ; as the Royal College of Physicians, 

London, has done. 

Infants. 

An mfant is a human being under twenty -one 
years of age, A person ceases to be an infant 
when he has reached the last day of his twenty- 
first year. 

As a general rul^ at Common Law the con- 
tracts of an infant were Toidable. But this 
general rule has been almost eaten away by 
exceptions, and the law now is as follows : — 

A. Some contracts are voidj^ 

Two, statutes must here be considered 
together, the Infants Relief Act, 1874, and the sr&asviot 
Sale of Goods Act, 1893. se&sTViot 

c 71 

The Infants Relief Act was as follows : — 

‘ All coi^aqts, -whether by specialty or simple contract, 
henceforth entered into by infants for the repayment 
of money lent or to he Uni, or for goocUjupplM or to he 
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supplied (other than eontraots for nocessaries), and all 
accounts slated, with infanta ahall bo abaolutoly void : 
Provided alwaya, that this onaotment shall not invalidate 
any oontmot into which an infant may by any existing or 
future statute, or by tho rules of the common law or 
equity, enter, except such as now by law are voidable. 

‘ 2. ISTo action shall be brought to charge any person 
upon any promise made after full age to pay any debt 
contracted during infancy, or upon any ratification made 
after full age of any promise or contract made during 
infancy, whether there shall or ahall not bo any new con- 
sideration for such promise or ratification after full age.’ 

The Sale of Goods Act, by section 2, pro- 
vides ; — ' 

‘ That where necessaries are sold and delivered to an 
infant ... ho must pay a reasonable price therefor.’ 

‘ Nqcessainespn this section m eans goods suitable to the 
condition in lifq of sueh^ infant . . . and to his actual 
requirements at the time of the sale and delivery' 

The first section of the Infants Relief Act 
makes three sorts of contract absolutely void. 
Other contracts are left as they -wore. An 
‘ account' stated ’ is the admission of a balance 
due from one party to another. Such admis- 
sion implies a promise in law to pay it. 

Illustrations. 

(a) A building society advanced on behalf of an infant 
the purchase-money for an estate, and subsequently took 
a mortgage from the infant for advances to be made for 
building. Held, that though an infant might legally be 
a member of a building society registered under the 
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Building Societies Act, 1874, bo could not osoeuto a valid 
mortgage to secure advances, and that though the society 
stood in the shoes of the vendor and had a lien for the 
purchase-money and expenses, and interest at 4 per cent., 
the mortgage was void_ under the Infants Relief Act, 
{NoltingTiam Permanent BvAUing Society v. Thuratan.) loos, A o.o 
(6) An infant trader contracted to sell goods, was paid 
the price, but did not deUven In an action by the pur- 
chaser to recover the money as money paid to his use, 
it was held that he must fail, as trade debts are within the 
rtatuto. Nor did it matter that tho contract was for the 
infant’s be nefit. The plaintiff was not, however, precludedl 
from bringing an action in tort for the fraud. (Cowern, v./l9i2,2K.B 

meld.} ■ ‘z 


The section, however, makes an exception in 
favour of goods which are ‘ necessaries This 
exception is destroyed by the section above 
quoted of the Sale of Goods Act, the result 
being that the infant is no longer liable at all 
on a contract for the sale of goods even though 
they are necessaries ; but where there is 
a contract for the sale of goods which are/ 
ne cessarie s, and these are delivered to the inf ant, 
he is bound not by the contract but by statute' 
quasi ex contractu to pay a reasonable price 
for them.i ^ 

The rule that where necessaries are supplied 
to a person who from any disability cannot 
himself contract, the law implies an obligation 
to pay for them out of his property, extends 

^ See an article by Mr. Cohen, K.C., L.Q.B., April, 1903. 
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io the ease of an infant pauper supported hy 
guardians of the poor. 

Illustration. 

The guardians took charge of an infant in 1897. In 
1903 the infant’s grandfather died and left him two or 
three hundred pounds. The executors were directed to 
pay the arrears of maintenance, and 6s. a week for his 

1S04, 2 oil. future support. (In re, Cldbbon.) 

466. 

In determining what are necessaries in any 
particular case there is a preliminary question for 
the Court whether, considering the surrounding 
circumstances, the condition in life of the infant 
or his special position, there is any reasonable 
evidence of the article in question being neces- 
sary. If the Court answers alSrmatively, it is 
for the jury to say whether in fact the article 
is necessary. In such a case thc cnius lies on 
the plaintiff to prove (i) that they are suitable 
for his condition in life, (ii) that he was not 
sufficiently suppEed at the time of sale and 

iTOfl, 2KB delivery. (Nash v. Inman.) 

1,(0 A). ■' ' ' 

Ilhislralion. 

A., an infant, is sued by B. for the price of goods sold 
on credit. He (inay, to show that they were nob neces- 
saries, give evidence that at the time of the order he 
was already sufaciently supplied, and it is immaterial 

IB Q. E D. whether or no B. knew of this. (Barnes v. Toye, Johnstone 

le^Q. B. D. V. Maries.) 

609 

The second section of the Infants Relief Act 
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deprives the infant of any power of ratification 
as against himself after he comes of ago. No 
contract which is not valid before he comes of 
age can he made valid afterwards so as to bind 
him. ^ ^ , 

In promises of marriage, them must he a new! 
promise after majority, and not a ratification, j 
^or opinions as to the fine distinction between 
jsb new promise to marry and a ratification, see 
DitchamY. Worral. * ''Wi 

lllmlration. 

K., an infant, became indebted to a firm of brokers for 
£647, and when he came of age the firm sued him. He 
compromised by giving bills of exchange for a smaller 
sum. The hills were indorsed to the plaintiff, who sued 
on them. HeW, that here was an instance of tho ratifioa- , 
tion prohibited by the Act, and that so the plaintiff could 
not recover. [Smith v. King.) 

As an infant is liable in tort, attempts have 
been made to make him pay damages on a claim 
framed as for a tort when the cause of action is 
substantially founded on a contract. This the 
Courts have declined to allow. 

Illuslration. 

A., an infant, hired a horse for riding, and damaged it 
by reckless riding j the job master sued him in tort for 
neghgenoe. Held, that as the infant’s conduct was really! 
a breach of contract, the plaintiff could not succeed.! 

(/ ennings v. Bundall . ) -*8 jj_ gg 5 _ 

iButlif the claim is substantially founded on 
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a tort, tlioagh connected with or arising out of 
a contract, the infant is liable. 

Illustration. 

A. , an infant, hired a horse for riding and not for;' 
jumping, then lent it to a friond, who jumpod^it and' 
killed it. Held, he was liable, for this ‘ was not an abuse 
of the oontraot but a thing that the owner had expressly 

UO.B.N.S. forbidden him to do. {Burnard v. Haggis.) 

B. Some contracts are valid and bindingjii; — 
(i.) The infant can contract a valid mar- 
riage. 

(ii, ) He is, it seems, liable for the repayment 
of money lent to him for the pnrehase 
of necessaries and so expended. 
{Marlow v. Pitfield, Lewis v. Alleyne.) 
(iii.) He is liable on contraots_which, taken 
as a whole, are, in the opinion of tho 
Oonrt, for his benefit.. This class 
chiefly consists of contracts concern- 
ing the infant’s person, his education, 
employment, and medical attendance. 

‘ An infant may bind himself to pay for his 
good teaching and instruction whereby he may 
Oo^Litt. profit h im self afterwards ; ’ he is ‘ liable for 
such necessary instruction duly provided at 
1 S 91 , 2 a reasonable charge.’ {Walter v. JEJverard.) 
Q.B.D, 3 S 9 , ^ contract binds him, and cannot be 

repudiated by him on the ground that it is 
62oV.^'^' partly executory. {R oberts v. GrayJ ) ^ 


Oo. Litfc. 
19 a, 


1P.W.II88. 
1884, 4 
'Xinios L, B, 

cao, 0, A. 
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Contracts of apprenticeship and with regard 
to labour are noT”conGra^ to an action on 
which the plea of infancy is a complete 
defence, and the question has always been, 
both at law and in equity, wither the contract 
when carefully examined in all 'its terms is 
for the benefit of the infant. If it is so, the 
Court will not allow the infant to repudiate 
it, even though some of its terms may not be 
advantageous to him. (OUmenis v. L. N. W. isbm ( 
per Kay, L.J.) 

A contract of employment which is beneficial 
by securing the infant permanent work and 
the means of maintaining himself, if the con- 
ditions are not unreasonable or unusual and the 
wages not unreasonably low, will bind the 
infant. {Leslie v. Fitzpatrick.) s^b.j 

But a contract of apprenticeship, or instruc- 
tion containing extraordinary and unusual 
stipulations, which place inordinate power in 
the hands of the master without correlative 
obligation on him, may be held to be not for 
the benefit of the infant. {De Francesco v. 45 ob. i 
Barnum.) 

Ilhislrations. 

(a) A., an infant, entered into a contract of service by 
which he got employment, coupled with a promise on his 
part that he would not compete in husineas^ with hia 
master for two years after his service ceased. ^Hd^thaA ^ ^ 
this was beneficial to the infant, and bound him, , (Evems 502. ’ 
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V. Ware.) An infant’s contract of aorvioc ia not nocosaarily 
invalid because it contains some stipulations which aro 
void as being in restraint of trade. If such stipulations aro 
severable, they may be disregarded and the rest of the con- 
tract binds the infant, if for his benefit. (Bromley v, 
1009, 2 K.B. Smith.) 

235 

(6) A clause in an apprenticeship deed provided that 
the master need not pay wages to the infant apprentiqe 
during any lock-out of his workmen, but gave the appren- 
tice liberty to get work elsewhere. Heli, that this was ' 
BO much to the detriment of the infant that the deed was 

1898, 1 Q.n. not binding on him. (Corn v. Matthews.)''- 
310, 0. A. e 1 I 


' ‘Apprenticeship deeds, may be shortly mentioned. By 
these agreements, which are usually in indentures, the 
master agrees to leach, the apprentice to learn. The 
agreement operates by imposing on the infant a legal 
status or relationship to the master, which is regulated 
by custom and statute. The infant is not bound by way 
of contract to serve, and he is not liable to an action for 
damages, or to an injunction durhig the apprenticeship. 
1911 1 K.B V. Thompson.) For this reason the parent or other 

sureties join in the contract. The sureties aro hold liable 
for the gross misconduct of the apjirentioe. 

In an ordinary deed of apprenticoshi]), in the absence 
of provision to the contrary, the covenants are inde- 
pendent, and the non-performanoe by the apprentice, 
though it may give a right of action to the master, will 
not discharge him from doing what ho promised. But if 
the apprentice will not be taught, the master is not liable 
IE. lEx. on the covenants. (Saymond v. Minion.) Sickness or 
accident incapacitating the apprentice does not discharge 
the master, he takes him for batter for worse ; but per- 
manent Ulness does excuse, because the parties contom- 
I. . 4 0 . P. oontinuanee of ability. (Boast v. Birth.) 
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C. Those contracts which are neither void 
nor valid are voi^hTe., i.e. th e m fant can either 
during infancy or within a reasonable time 
after coming of age repudiate thorn . The privi- 
lege of avoidance belongs to the infant only. 

Thus a contract of mutual promises to marry 
is voida ble by an infant party ; but he may sue 
the other party for a breach of promise.^ {HoItsstiA 
V. Ward.) 

So where an infant has paid money under 


Tlie same amount of misconduet -wHoh would justify 
a dismissal in ordinary service is not enough here, unless 
there be express provision to that effect. But if the mis- 
oonduot is such as to make it impossihle for the master to 
maintain, employ, or teach him, the master has a good 
defence to the action on the covenants. Thus, it is a good 
defence for the master to allege and prove that the 
apprentice was ‘ a habitual thief and had in fact been 
convicted. (Learoyd v. Brook.) If, however, the infant isM, ] 
had only been stealing sweetmeats from a jar, personal*®^’ 
chastisement or confinement are the appropriate remedies. 

An infant cannot during infancy avoid the apprentice- 
ship ; if he does so after majoTity, this does not discharge 
the sureties. 

If the apprenticeship is oppressive on the infant it is i 
void. {Oom v. Matthews.) isos, 

If the fulfilment has been prevented otherwise than by 
the wrongful act of the master, he need not refund any 
premium. If the master dies during the currency of the 
indentures, the representatives need not refund any pre- 
mium, for there has only been a partial failure of oonsidera- ^ ^ 
tion. [Whincup v. Hughes.) 79. 
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a c ontract from which, he has as yet received 
no_ benefit, he may repudiate and recover 
ISM, 3Ch ^ejnojiey^he jias__depqsited. {Hamilton v. 
VaugJian-Slierrm Electrical Engineering Go.) 

If) however, he has received part of the 
benefit, he camiot recover money paid under the 
contract, for the consideration has not entirely 
failed, though he can repudiate the contract 
and escape future liability. And this is so 
even where the contract is absolutely void 
under the Infants Relief Act. 

lUuiti aliens. 

(ft) An infant hired a house and agreed to pay £100 for 
the furniture. He paid £60 down, and gave a promissory 
note for the balance. After using house and furniture 
for some time, he oame of age and repudiated the con- 
tract. Held/ that ho could repudiate the contract of hire 
and the promissory note, but, could not recover the 
money actually paid for the furnityre, for he had been 
24 Q. B. n. nsing it. ( Vdmtini y , Ganali. ) V' 
r®!!. (&) An infant by fraudulontly pretending to be of full 

age, bought from the plaintifl goods which wore not 
necessaries and then resold them. In an action by the' 
plaintifl, it was hold by Lush, J., that if the infant were 
still in possession of the goods, the Court in its equitable 
jurisdiction could havo directed him to restore them. An j 
action in oonyersion would not have lain, hecanso thei 
property had passed. As he had resold them he was heldj 
lial^ to aooount for the_ proceeds to the plaintiff whomj 
1013, 2 K.B. he had defrauded. (Stooks v. Wilson.) i 

8 35. 'I ■ I. II " 1. 1 ■*■!> '>* 

An adult is liable on obligations incident to 
an interest in real estate or other permanent 
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property or to a position or status aoq_uir 6 d 
by him during infanoyi unless he has during 
infancy, or within a reasonable time after he 
attains full age, repudiated such interest, 
position, or status. Thus, if an infant takes 
a lease of land and enters into possession, he 
becomes liable for the rent and other incidents 
of the estate, till he repudiates the lease ; and 
by continuing in possession after full age he 
affirms the lease, and remains absolutely 
liable for the rent and covenants during the 
term, {Eirton v. Elliott.) So also if an infant 2 Bu1s) 
enter a partnership and does not disaffirm it 
on coming of age, he becomes liable on contracts 
subsequently made by the firm. {Goode v. 5 b. & 
Harrison.) The same principle applies to 
shares in companies, and settlements, there 
being a continuing obligation. 


Illustrations. 

(ffi) A., a husband, five^jears after his majority, sought 
to set aside a marriage settlement, which had been made 
when he was an infant and to which he was a party. Held, 
that the settlement was in its nature voidable, but that 
^the repudiation came too late. . {Edwards v. Carte)'.) 1393, A 
(J) A., an infant, sought to set aside a settlement made 
in 1867, Nothing had been received under the aettIempD,t 
till 1890,. that the repudiation was made in reagpii-j' 
able time, as there was no reason why the applioantl 
should take steps until the settlement took effect. I 803 , 2 
re Jmies, Farrington v. Forrester.) 
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ici c 4 
QiVicii 


By tlie (Batting and Loans (Iiafanis) Act,, 
1892, amended by the Moneylenders Act, 1900, 
it is provided that persons sending documents 
for profit to an infant, inciting him to het or 
borrow money, shall be guilty of a misdemean- 
our and liable to fine and imprisonment. If 
it is proved that the person to whom the 
document was sent was an infant, the person 
charged shall be deemed to have known that 
the person to whom the document was sent 
was an infant, unless he proves that he had 
reasonable ground for believing the infant to 
be of full age. If an ip&nt who has contracted 
a loan void at law agrees after coming of age 
to pay, that agreement is void, and any nego- 
tiable instrument given by him, under such 
agreement (to pay the loan, is void absolutely 
against all persons whomsoever 


Lunatics and DrunJcen Persons. 

Lunatics and drunken persons are on the 
same footing A contract made by a lunatic or 
a drunkard, if he is so incapable as not to 
loiow its effect, and his condition is Imown to 
the other party, c an be repudiated by_ him 
but not by the other party. Such a contract 
is voidable only, and so can bo enfoioed by 
the drunkard when he becomes sober. 
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Illuslratians. 


(a) A., a defendant, in an action of contract, seta up the 
defence that he was insane when the contract was made. 
He must, in order to succeed, show that at the time of the 
coiitraot his insanity was Imown to the plaintiff. (Imperial 
Loan Go. v. Stone.) 

(h) A. is plaintiff, B. the defendant. Statement of 
claim : Breach of contract in not completing purchase. 
Defence : Defendant was so drank that he did not know 
what he was about. Reply ; After defendant hecamo 
sober he ratified. Judgment for plaintiff. {Matthews v. 
Baxter.) 


1892, 1 Q, 
699, 0. A 


Xi. K. IDxt 
lai 


‘ When necessai'ies are sold and delivered to 
a person who by reason of mental incapacity 
or drunkenness is incompetent to contract, he 
must pay a reasonable price therefor.’ 

‘ Necessaries mean goods suitable to the con- 
dition in life of such person and to his actual 
requirements at the time of the sale and 
delivery.’ (Sale of Goods Act, 1893.) ee&evvi 

The above section apparently refers to an ® ' 
occasion when the seller knows of the incapa- 
city ; then there is a liability quasi ex con- 
tractio, to pay a reasonable price. 

Contracts made when the other party is in 
ignormme of the insanity and drunkenness arc 
binding^ 

A marrmg^ by a lunatic is void. [Hancock l. it i p, 
v. Featiy.) 
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Corporations. 

A corporation is an artificial person created 
by law, having a perpetual succession, a dis- 
tixrctive name, and a common seal. 

Two rules apply to the formation of the con- 
tracts of a corporation. A corporation must 
contract (i.) by means of an agent, (ii.) under 
its s eal. 

To the second rule there are the following 

(а) Where the acts done are of im- 

portance, daily necessity, or of great 
emergency. 

(б) Where work is done or services rendered 
at the request of the corporation, in 
respect of matters for the doing of 
which it was created, and the benefit 
of the work and services is accepted 
by the corporation, a contract to pay 
will be imphed and the absence of 
a contract under seal is no answer 
to the action. {Nicholson v. Bradjidd 
Union, and Lawford v. Billericay 
Bural Council.) 

So if a corporation contracts without a seal, 
and does the whole of its part, it can auepn the 
4 Slug. 75. contract. (Mayor of Stafford -7. Till.) 

(c) The rule does not apply to tra ding cor; 
porations, since the Exchequ^jT^S^ 


L, K. 1 (J. B. 
620 . 

Ifloa, IK.B. 
772, 0, A. 
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ber lias laid it down that when a 
company is incorporated for trading 
purposes it may make all such con- 
tracts as are directly connected with 
the purposes of its incorporation, 
irrespective of their magnitude., with- 
put seal. {South of Ireland Golliery l. h. i ( 
Go. V. Waddle.) There arc also some 
statutory exemptions, e. g. under 30 
& 3l Viet. 0 . 131, § 37, in favour of 
corporations formed under hho Com- 
panies Act, 1862, and the amending 
Acts- 

But if any Act, general or special, prescribes 
any special form such as sealing, the Act must 
be obeyed. 

Thus by soction 174 of the Public Health 
Act, 1875, ‘ every contract made by an urban 
authority, whereof the value or amount exceeds 
£60, shall be in writing and sealed with the 
common seal of such authority,’ The effect' 
of that is, that without the seal the contract 
is void, and that an urban authority may make | 
a contract, reap the full benefit, and then> 
decline to pay. ( Young v. Mayor of LeamingtonJwyr.n. 
and Hunt V, WirrMtHm, LwaxI Board.'; ^ to.v.u 

The contractual powers of corporations are 
affected by the doctrine of ultga. vire s. There 
are huo sorts of corporations, the common law 
and the statutory. The first originate in charter 
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or grant, e. g. the old East India Company, or 
an Oxford College ; the second in an Act of 
Parliament, and in this class the most impor- 
tant are the joint-stock companies formed 
under the Companies Acts. 

A common law corporation can make any 
contract which it is not prohibited from 
making. Such proliibition may be expressed 
in the instrument creating it, or imposed by 
a subsequent Act of Parliament. 

A statutory corporation can only make those 
contracts which it is 'permitted to makk A 
company incorporated under the Corapanies 
App. A. Acta is bound by the terms of its Memorandum 
of Association, and cannot go outside the 
7 H.L. objects mentioned therein {Ashbunj Carriage 
Co. V. Riche), or what is fairly incidental to 
I. Cas. those objects. {A.-G. v. Q. E. Ry. Go.) All 
such contracts as are made beyond its capacity 
are said to be ‘ ultra vires ’. 

Illiisimlion. 

(a) A county council, being a purely statutory body, had 
statutory powers to own and work ‘ tramways ’ only. It 
started a line ol omnibuses as well. Meld, that tho oouuoil 
was acting ‘ ultra vires 1 in becoming omnibus proprietors 
and riuming omnibuses as feeders to the tramways, this 
bn.sin0S3 not being by necessary implication inoi dental or 
!, A. c. ancillary to the tramway business. {A.-G. v. London 
Oomly Council.), 



OAPAOITY 


69 


The Married Woman. 

At Common Lavr the husband and -wife were 
regarded, in respect of property and rights of 
action, as one person. A married woman could 
not, as a rule, bind herself by contract, nor 
could she sue or be sued without joining her 
husband as a party to the action. There were 
some exceptions, e. g. if the husband was in 
penal servitude, or had not been heard of for 
seven years, or there had been a judicial 
separation order, she counted as a feme sole. 

At Common law marriage operated as a gift 
to the husband of all the wife’s personal 
property in possession. If there was any out- 
standing right, this was a chose in action, 
and at Common Law had to be reduced into 
possession by the husband, i. e. he had to take 
some step extinguishing the wife’s interest, or 
showing the animus domini, e. g. receiving the 
principal money If she survived him, the 
unreduced choses in action were hors ; if she 
died first, he could take out administration, 
and then took as her legal personal representa- 
tive. 

Per contra, the husband was liable for all 
antenuptial contracts and debts absolutely, 
but this liability ceased on her death, unless 
he took out administration. 
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The Property of the Married Woman. ] 

The Court of Chancery invented the separate 
estate ’ of a married woman, enabling her to 
hold property separate from her husband by 
means of a truste^e who held the property 
settled ‘ to her separate use and the married 
woman thus acquired in equity a capacity for 
contracting, by giving her creditor a remedy 
against her then disposable separate property. 

The Court of Chancery also permitted a form 
of settlement of separate estate, by which 'fche 
married woman was 7'estrained from anticipating 
her income, i. e. charging it in advance. 

Th6se_protoctions were set up ns against the 
husband, and if the woman became discovert 
the restraint was removed,^ only to become 
again operative if she married. 

This is eq%t,ilahle separate estate. 

But since the Married Women’s Property 
^^Act, 1882, the married woman can hold 
statutory separate estate without the inter- 
position of a trustee. 

‘ A married wom an shall bo capable of acquiring, hold- 
ing, and dieposing, by will or otherwise, of any real or 
peiaonal iiroperty as her separate proxierty m the same 
manner as if she were a. /erne sole, without the intervention 
of any trustee.’ 

‘ Every woman who marries after ihe^ commencement 
of this Act shall he entitled to have and to hold as her 
separate property, and to dispose of in manner aforesaid. 
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all real and personal proporty which shall belong to her 
at the time of marriage, or shall be acquired by or devolve 
uponheraftermarriago, including any wages, earnings, etc.’ , ^ 

‘Every woman married ^fore the commonoeineut^of s. Sk.'"/ 
this Act_ shall be entitled to have and to hold, and to dis- 
pose of in manner aforesaid as her separate property, all 
real and personal propOTty, her title tq_ which, whether 
vested or contingent, and whether in possession, reversion, 
or remainder, shall accrue artQ^the_ commencement of 
tos^Act, including any wages, earnings, etc.’ 


Illustrations. 


(a) A. dies in 1869, leaving an estate to his son B. for 
life, with remainder to his daughter 0, 0. marries in 

1870 ; B. dies in 1901. The estate is not O.’a separate 
proporty, booauaa though it fell into possession after 
January 1, 1883, the title to it accrued in 1869. 

(i) Wear ing^apg arel purchased by a married woman for 
her personal use with money supplied by her husband for 
that purpose is primd facie her separate property, and in 
the absence of rebutting evidence cannot be claimed by 
her husband as against the wife’s creditors. (il£asao?i 
Templier cb Co, v. De Fries.) 


iJp. 


190D,2I 
CO. A.l. 


Antenuptial Ddits 

‘ A woman after her marriage shall continue to he liable s. 13. ( 
in respect and to the extent of her separate property, for 
all . debts, contracted and aU , contrac ta^ entered into or 
.wrongs, committed by her befor e her marriage, . . . and 
she may be sued for any such debt and for any habOity 
in damages or otherwise, . . . and aU sums recovered 
against her ... or any costs shall be payable out of her 
separate property. , . 

As a married woman’s liability on an ante- 
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iiuptial contract is not affected by the M. W. P.'i 
Act, 1882, this liability is personal, and sliej 
can be committed to prison for non-payment 
ISM, 3 Q.B. under the Debtors Act, 1869. {Robinson v. 
jgo^, JK Xynes, and Birmingham Excelsior Money 
Society v. Lane.) 

n, 14. ‘ A husband shall be liable for the debts of his wife 

contracted, and for all contracts entered into and wrongs 
committed by her before mairiage ... to the extent of all! 
property whatsoever belonging to his wife which he shall- 
have acquired or become entitled to from or through his’ 
wife.’ 

K the husband has assets, he can bo sued 
separately. Both husband and wife can be 
sued jointly, but if he has no assets, he gets 
the costa of his defence.^ 


The Contracts of the Married W oman made 

The Married Women’s Properly Acts, 1882 and 1893. 


M.W.P.Aol, ‘ A married woman shall bo capable of entering into and 
rendering herself liable in respect of and to the extent of 
her separate property on any contract, and of suing and 
being sued, either in contract or in tort, or otherwise in 


D34t34Viot. ^ The Married Women’s Property Act, 1870, released 
the husband from aU antenuptial liabilities if the mar- 
riage took place on or after August 9, 1870. The Married 
STfesayiot. Women’s Property Act, 1874, if tbe marriage took place 
on or after July 31, 1874, made the husband liable, so far as 
the assets he had or ought to have received with his wife. 
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all respects as tliough she wore a, feme sole, and her husband 
need not be joined with her as plaintifi or defendant, . . . 
and any damages or costs recovered by her . . . shall be 
her separata propierty ; and any damages or costs recovered 
against her . . . shall be payable out of her separate pro- 
perty, and not otherwise.’ 

Her contracts bind her separate property,'., 
and not herseli personally^ and she cannot be 
committed to prison under the Debtors Act, 

1869. (S'coii v. Morley.) 120 *^'®' 

‘ 1. Every contract hereafter entered into by a married M W. P. 
woman, otherwise than as agent — Viot' c 

‘ (a) Shall be deemed to be a oontraot entered into by 
her with respect to, and to bind her separate 
prpperty, w hether she is or is not in fact pos- 
sessed of or entitled to any separate property at 
the time she enters into such contract.^ 

‘ {&) Shall bind all separate property whioli she may at 
that time or thereafter be possessed of or en- 
titled to. 

‘ (c) Shall also be enforceable by process of law against 
all property which she may thereafter, while 
discovert, be possessed or entitled to. 

‘ Provided that nothing in this section contained shall 
render available to satisfy any liabiHty or obligation 

^ The 1893 Act cures smno defects in the Act of 1882^- 
under which it was held necessary that the married 
woman s hou ld have some separate prop6rty_at_ the time 
s he made the contract, if the contract was to bind any 
separate property she acquired afterwards. Under the old 
Act, moreover, it was always a question of fact, whether 
though she had separate property, she intended _fco bind 
it. That intention is under the new Act presumed. 
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arising out of such contract, any separate property 
wMoh at that time or tliereaftor she is restrainod from 
anticipating.’ 


ITOS, A. 0, 
148, 


The queatioii whether a married woman con- 
tracts ‘ otherwise than as agent is one of pure 
fact. Had she her husband’s authority express 
or implied ? The knowledge of the person with 
whom she contracts on this point is immaterial. 
{Paguin v. BeaucUrk.) 

If the married woman is restrained from 
anticipation, only the income which has actually 
accrued due at the date of the judgment against 
1890, A. 0 . her can be taken in execution. (Hood Barrs v. 
isw, 2 q.s. H&riot ; Whiteley v. Edwards; Bolitho <&> Co. 
ioos.'a.'o, Cidley.) 

But, if she brings an action, ^ oosts may he 
ordered to be paid out of her estate notwith- 
5o&67Viot. standing a restraint. (M. W. P. Act, 1893.) 

And an unmarried woman cannot upon 
marriage evade her existing debts, by settling 
her property on herself with a restraint on 


0. 03. 


25 Q.B. D. 
•187. 


anticipation. (Jay v. Bdbinson.) 


M.W.P.Aot, ‘ Every married -woman carrying on a trade separately 
' from her husband shall, in respect of her separate property, 
he subject to the hankrugtoy lcws in the same -way as if 
she -were a/eme sole.' 

8 Eti. VII, ‘ -A- married woman having separate property is liable 
(i/V. p. maintenance of hgLESi'erits ns though she was a 

Act, 1908.) feme sole.’ 


The Husband's Liability. — This is part of the 
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law of agency. Cohabitation raiaca a pre- 
anmptive authority in the wife to contract for 
her huaband in all domeatio matters usually 
entrusted to a wife, to the extent suitable to 
the position in which they live. And a woman 
cohabitatiag with a man as hia rep uted w ife, 
though not married, is presumed to have an 
authority to bind him for goods suitable to 
the position he permits her to assume. 

‘ In the ordinary oaso of the management of a house- 
hold the wife is the manager of the household, and would 
necessarily got short and reasonable credit on butchers’ 
and bakers’ hiUs and such thhiga, and for these she would 
have authority to pledge the credit of the husband. Il 
think that i£ husband and wife are living together, that 
is a presumption of fact from which the jury may infer 
that the husband really did give his wife such authority. 

But even then I do not think that the authority would 
arise so long as ho supplied her with the means of pro-, 
curing the articles otherwise.’ (Per Lord Blackburn, 
in Debenliam v. Mdloti.) 0 A, 0, 

' p. 36. 

This presumption, which extends to con- 
tracts for necessaries, i. e. articles suitable to 
the station he permits her to assume, is rebut- 
table by proof of sufficient provision or allow- 
ance made by him, though this arrangement 
is not Imown to those who supply the neces- 
saries 

Ilhistraticm, 

Where a hnsband set aside £2,000 a year (out of his 
total income of £2,600) for household expenses to be paid 
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into a separata baniring acoouiit, this was hold to deprive 
the wife oi all power to pledge her husband’s credit. 
1904, A. 0. [Morel & Oo. v. Hail ofWealmoiland.) 

The presumption is also rehnttable by proof 
of prohibition to wife or tradesman. If, how- 
ever, the husband has allowed previous dealings 
with the tradesman, a prohibition to the wife 
is useless ; it must be given to the tradesman. 
[Jolly V. Bees, and Debenham v. Mellon.) 

6 A. c 24 A general notice in the newspapers repu- 
diating liability rebuts the presumption of 
authority raised by cohabitation, but. those 
tradesmen to whom the husband has in the 
past held his wife out as his agent, e. g. by 
paying the bills, must now be given express 
actual notice of the revocation. 

Inf p. 193. If the husband dies or becomes insane, during 
the period of agency, the au^ority_m^ovoked, 
and should she in ignorance still purport to 
act as his agent for the purchase of necessaries, 
she will be liable, it seems, on the strength of 
1010,^1 K.n. Yonge v. Toynbee, on an implied warranty of 
emthority within the rule laid down in Gollen 
BE.&B.oi:?. V. Wright. The executors of the husband aro 
9B & 0.107, not liable in such a case, [Blades v. Free, sad 
quaere.) 

4^Q. B, D In Dre w v. Nunn , a strong Court of Appeal 
consisting of Brett, Bramwell, and Cotton, 
L.JJ., held that if ^Imshand Represented to 
the creditor that Ms wife had his authority^ 
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io purchase necessaries, then though insanity 
put an end to the authority as between luxsband 
and wife, the creditor was entitled to act on 
the representation till, he had notice of the 
insanity.. In this particular case, the husband 
became insane, his wife knowing him to be 
insane ordered necessaries, he recovered and 
declined to pay, but lost his case on the grounds 
above stated. 

If husband and wife are living apart there 
is no presumption in favour of the authority. 

In separation by consent. — The jury may 
infer an implied authority for necessaries 
unless the wife has an adequate or agreed 
allowance which is duly paid, biit this may be 
rebutted, e. g. by proving that the husband gave 
the tradesman notice not to give his wife 
credit. {Gi. Eastland Bur chell.) 

In separation by husband’s fault. — The wife 
has authority to bind him for necessaries. 
(-S.O.) 

If by wife’s fault. — She cannot bind him. 
{Wilson r. Glossop.) 

Illuslration, 

A married woman was in the habit of ordering goods 
which were sent to her husband’s address, and were paid 
for by him. She then deserted her husband and went 
to live with another man. Before the husband knew 
of the desertion, she ordered more goods, and dh'eeted 
them to he sent to her new address, hut the bill to go to 
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the old ono. that the husband was not liable as 

the ostensible authority only lasted while she was living 
10 L. T. 882. as a virtuous wife with. him. (Swan and Edgar v. Mahthie- 
son.) 

If separation under the Matrimonial Causes 
Act, ISST'i or the Summary Jurisdiction 
(Married Women) Act, 1895. — If alimony is.',' 
decreed and not paid, she can bind him for 
necessaries. 
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ITLAWS IN 00T<1 TRACT 


There are circumstances which invalidate 
contract on the ground that there has been no 
real consent, viz. Mistake, Fraud, Innocent 
Misrepresentation, Duress, and Undue Influ- 
ence. 

Mistake. 

Mistake, when it operates _at_ all, makes a 
contract void ; th^ other flaws make it void- 
^le, Mistake operates in four cases : — 

i. Mistake as to the nature of the obliga- 

tion ; 

ii. Mistake as to the person contracted 

with ; 

iii. Mistake as to the subject-matter of the 

contract, either as to its existence or 
its identity ; 

iv. Mistake of one party as to the intention 

of the other party, such mistake being 
known to the other party. 


lUuslraiicms. 

illjt etate {TJiM'oughgood's Case), 2 Oo. Be 
Ox blind { Foster v. Macldnnon), or acting from misp laced ^ 04 ^' ^ ' 
ooniidenge, and, in the ease of a negotiable instrument, 
without negligence {Lmis v. Clay, Carlisle ard Cumber- 
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Li, 1 1C. B. land Bank v. Bragg), signs a dooumoni of one sort, being 
told that it is a dooumonl of quite another sort. fHdd , , 
that his mind did not accompany the signature, and that, 
therefore, in the eye of the law, ho had not made the 
document. 

j '1 ' . (ii) A., who was in the habit of dealing with E., a 
manufacturer, sent him an order for some of his manu- 
taoturod wares. That day B.’s foreman, _C.,_ had bought 
B. out, but on receiving the order addressed to B., executed 
it himself and sent the goods to A. without notice of the ^ 
change. that C.__could not maintain an actioij.; 

against A. for the price, because A. had not contracted ; 
H. &N. with him. (Boz i^^o^. y .^ ) I 

Two oases illustrating what is and what is not mistake 
aro aa £ollow& ; — 

T^e plaintid's wore manufacturers in Ireland. A man, 
Blonkaru, of 37 Wood Street, Cheai^side, wi’ote to them 
for goods on paper headed ‘ 37 Wood Street ’, and signed 
with something that looked like ‘ Blonlui^n & Co.’, i/iBre 
being a respectable firm of tltal name at 123 Wogd Street. 
Goods wero accordingly sent to ‘ BJenkiron, 37 Wood 
Street which Blonkarn sold to defendants. Held, that 
there was no contract with Blenkarn, and the goods be^ 
longed to tho plaintiffs. This was mistake^ ‘ of him they 
(the plaiiitift.s) know nothing, of him they never thought, 
with him they never intended to deal. A contract never 
3 Ap. Ciia existence.’ (Per Cairns, L.C., in 0 unch /^ j,_ L M - 

laos 1 a SJ BailUe's Case.) ^ 

no.’ *' man, Wallis, had ordered goods from tho plaintiffs 
in the name of HaUam & Co., non-existent people, on 
paper headed with a picture of oxtonsive factories and 
statements that the company had depots at Belfast, Lille, 
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there was another entity called Hallam & Go. This was not 
mistahe, though it might be fraud, and the property passed 
to the defendants. (King’s Norton Metal Oo. y. Edri^s.) 14 Times 
(iii) A. contracts to sell to B. a cargo of corn supposed o! a. ' 
to he on the voyage to England. As a fact, at the time of 
the contract, owing to its having become heated, it had 
been landed and sold at an intermediate port. Held,^ that 
as the supposed subieot-matter was no longer existing, the ^ 
sale was void. (Goutnrier y. Hastie.) 5 H. l. o 

A. agrees to buy from B. a cargo to arrive on the ship f 
Peerless from Bombay. There were two ships called Peer- j 
lesSj,one due to arrive in October, the other in December.; 

A. meant the first, B. meant the second. Held, no contract.,' 

(haffl-es y. Wichelhaus.) 2H. & o, 

(iji)'A. buys oats from B., thinkmg that B. is promising 
him old oats, and B. knows that A. thinks so. B. supplies 
new oats. No contract. (Smith y. Hughes.) 597^''*'^' 

Fraud. 

Fraud consists in a false representation of 
fact, made by one party to the contract with 
a knowledge of its falsehood, or^ without an 
honest belief in its truth, , with the inten tio n 
that it shall deceive, and be acted on, and which 
does „in fact deceive the other party and 

here must be ‘.moral 
the making a false 
of care or gross care- 
lessness, or without appreciation of the im- 
portance and significance of the words used, is 
not fraud unless indifference to their truth 
is proved {Angus v. Clifford), nor is a false 2 cii 


induces the contract. 1 
delincjuencv present ; 
statement through want 
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14 Ap. Oaa. 

an?. 


L.R.GH. 
p, 403. 


1899, 2 
Q. B. 041, 
C. A. 


ropresentation honestly believed though on most 
insufficient grounds. The absence of reason- 
able grounds for belief is not equivalent to 
fraud, though it may be appealed to as strong 
evidence of fraud. {Derry v. Peek.) 

The expression, ‘false representation pf 
fact ’, may be taken to incTude '‘‘’suoli"a partial] 
and fragmentary statement of fact as that the } 
withholding of that which is not stated makes | 
that which is stated absolutely false ’. (Per' 
Lord Cairns, in Peek v. Chmey.) 

Frauyl, if proved, mak es a contract yoidahl^ 
If the plaintiff claims dam^e^ he must showthat | 
he has suffered the damages which he claims 


Illustrations. 

advertised under the fictitwus name, oi_Addison, and B. 
borrowed money from him, and gave a promissory note as 
security. G. brought an action on the note, and the jury 
found the following facts ; that tho plaintiff fraudulently 
concealed his identity in order to induce defendant, B., 
to borrow from him as if from another, and that B. was 
so induced, that B. onlorod into tho contract, bolioving 
the moneylender to be called Addison, and that be repu- 
diated the contract witbui a reaaoirable time after discover- 
ing the truth, f^^^that as B. would not have oontractecT 
had he known whom he was contracting with, the fraud 
^was material, and that B. was entitled to repudiate.! 

(6) ATmoOTOCTs were directors of a tram^^^omg^y 
whibh had power by a spooial Act to make tramways, and, 
if they obtained the consent of the Board of Trade, to use 
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stemi for the purposes of traction. To get the speoial 
Act the company required the approval of the Board of 
Trade of their plana ; and having obtained this approval, 
they assumed that the consent of the Board to the use of 
steam followed as a matter of course. They issued a pro- 
spectus, in which stress was laid on the fact of their having 
obtained this consent. The Board of Trade refused its 
consent, the company was wound up, and B., a share- 
holder, brought an action of deceit against the direotons. 

by the House of Lords, that as the directors honestly 
believed what they said, an action for deceit would not 
lie,, though the grounds for thoir belief were unreason- 

This, Tt shoulaDesaid, was an action in tort, but the 
nature of deceit in tort is the .eame as that of fraud in 
contract. This case, though an excellent case as showing 
the nature of deceit, is no longer an authority on tho 
conduct of directors. Then.’ duties are regulated by the 
Companies (Consolidation) Act, 1908, which consolidates 
previous statutes. (See next page.) 

The cases of PaaUy v. Freeman, and Langridge v. Levy, 
being oases in tort, aro not here dealt with. 

, (c) A. knowing of a lal^Jgoth^is^ concealed 
it, ina^e a_fraudulent representation as to its condition, 
and sold it to B. ‘,with all faults,’- this was fraud. 

{Schneider v. Heath.) ' .sCamp 

(d) A. sold a oannf)p in which there was a flaw. 

A. filled up the flaw with a plug_^f_jnetol. B. never 
inspected the cannon. B, fired it off and it hurst. HsZd, 
in an action for the price, that as B. had never inspected 
it, he was not deceived by what he had not seena Deceit 
wMch does not deceive is not fraud. .( Jf CT gfag v. TAomagp h. & C. 

(e) A. and others, directors of a omn^^^^^ueda 
prospectus in which there were false statements. B. sub- 
sequently bought shares in the company in the market. 


& 1 
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377. 


1896, 1 Q B. 
372. 


20 Oil. IJ, 
at p. -183, 


SEtl. VIl, 
c. 09, § 84. 


relying on the prospectus. B. was not ouo o£ those to 
■whom the prospectus had hoon sent, ffekl, that the^ 
intontion to deceive only extended to those to ■whom the'i 
prospectus had been sent, and that after allotment, the| 
prospectus was dead and the contract cannot bo set aside, i 
v. GiwneAj j) The proper purpose of a prospectus is| 
toi^^opOT&ou.s to bocoiae allottees. But if, as a fact,' 
the prospectus 'was issued to a person ■with tho intention 
of inducing him not only to apply for allotment, hut also 
to buy shares afterwards in the open market, and he does 
buy such shares, the prospectus is not dead, (Andrews v. 
Mocl(ford.) But the remedy is in tort for deceit. 

(/) A., B., and C., directors of a company, issued a pro- 
spectus in^riting subscriptions for debentures, stating that 
the objeota of the issue were the completion of the com. 
pany’s buildings and tho general development of its 
trade, Tho real oh^ot 'was to pay oft pressing claims. 
D. ■was hereby induced to take shares. Held, that ajma- 
statement of intention is a misstatement of fact, ‘ the state" 
of a man’s mind is as much a fact as tho state of his 
digestion.' (Bdgington v. Filsmanriee.) 

So, if A, sayS;,' I am of opinion that my horse is worth 
£100 -when he is not of that opinion, that is a false 
representation of fact ; it, Iwwover, ho gives an hone,st 
opinion for wliat it is ivorth, that, altliougli erroneous, is 
not a false I'oprasentation of fact. 


The Companies (Consolidation) Act, 1008, which repeals 
the preceding Company Acts and the Dirootors’ Liability 
Act, 1890, gives an action for damages against any one 
who is or has agreed to be, or has allowed himself to 
be named in the prospectus as, a director, and any one 
who is a promoter, or has authorised the issue of the 
prospectus, to any person who has been induced to sub- 
scribe for shares in a company by nntruo , statements in 
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The remedies of the defrauded person are 
as follows ; he can treat the contract as valid 

the prospeotus, unless he can show [a) that he not only 
helieved the statements when the shares were allotted, 
but had reasonable ground for such belief ; or (6) that 
it was a correct statement of the report of an engineer, 
valuer, accountant, or other expert, and even then he will 
be liable if it be proved that he had no reasonablo ground 
for believing in his oompotenee ; or (c) that it was a fair 
representation of a statement made by an official person 
or in an official document ; or (d) that having consented 
to become a director, he withdrew hia consent before 
issue of prospeotus, and it was issued without his authority 
or consent j or (e) that the prospectus was issued without 
hia knowledge and consent, and that when ho found out 
he gave reasonable public notice that he did not know 
or consent, or (/) that after issue and before allotment, 
on becoming aware of any untrue statement in the 
prospeotus, he withdrew his consent thereto and gave 
public notice of withdrawal and explanation. 

The Act also contains stringent provisions regarding the 
appointment and quahfioation of directors, the conditions 
on which allotment may bo made and business bo com- 
menced, the filing of the prospectus and wliat it must con- 
tain, registration of mortgages and charges, the penalties aeoA] 
for not registering, and appointment of auditors. To 
make a false statement in any document required by or 
for the purposes of this Act is a misdemeanour punishable 
by not more than two years’ imprisonment with or without § 281. 
hard labour. 

lUustration. 

Thus a director knew that a prospeotus did not disclose 
a contract which was in fact material, but which he was 
advised was not, or which he honestly believed not to be 
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or he ca^ repudiate it. Should he choose to 
repudiate, he may as plaiiitill take proceedings 
in Equity to get the contract set aside, or he 
may as defendant defend any action brought 
against him in Equity or at Common Law. 
But he must disclaim the contract at the earliest 
opportunity, when it is still possible for the 
parties to be put in status g^uo' ante, e.g. the 
defrauded person must not have taken benefit 
under the contract, and there must have been 
no resale to a bond fide purchaser for value. 

( White V. Garden, and Ayscough v. Life Assur- 
ance Deposit Co.) Unreasonable delay after' 
discovery of the fraud is some evidence of an 
intention to treat the contract as valid, and 
adopt the alternative remedy of suing for i 
damages at Common Law. 

If he choose to go on with the contract, ho 
may bring an action for damages for the loss 
sustained. 

Innocent Misrepresentation. 

Innocent misrepresentation is an untrue 
assertion of fact, made without Imowledge of 
its untruth, and without intention to deceive. 
Such an assertion entitles the injured party 

material. Held, be was bablo to a sbarebolder who bad 
bought shares on the faith of the prospectus. {Shspheaid 
V. Broome.) 
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(i) at Common Law to repudiate tho contract, 
if it is a Term or Condition of the contract ; 

(ii) in Equity, to resist a decree of Specific 
Performance, or to get the contract set aside, 
if it has been material in inducing him to make 
the contract. The Courts of Equity declined 
to help a man ‘ who having obtained a bene- 
ficial contract by a statement he now knows 
to be false, insists on keeping that contract 

(Per Jessel, M.R., in Redgrave, v. Hurd.) Theaooh. i 
Judicature Act has combined the rules of Com- gg&st' 
mon Xjaw and Equity. 

Certain expressions must now be ex- 
plained ; — 

Representation — Warrantif — Term or Condition. 

^ is assertion made by one party 

to another before or at the time of the contract, and if 
it is nothing more, and is made iimooently (apart from 
certain exceptional cases mentioned below), has i^lejal inj. p. 
consequences. 

If, however, in making a contract with regard to a 
specific thing, the party making the assertion intended that 
tJiejissertim should be laJcen as a prom ise that what he 
asserted was iru e^ the assertion becomes a 
intention is a question of fact. ‘ An afiLrmation at the! 
time of the sale is a warranty provided it appears in evi-| 
dence to be so intended.’ {HeiUnit Symons ds Co. v.|a. C. 1' 
Buohleton.) 

A w arranty j s a contract collateral to the main con- 
tract, ^mTo^ideration for which is the making of the 
main contract, *”and a breach of it gives rise to an action 
for damag^ 
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If tli 0 innocent mia-eprosentation is an inlwjral pa^l 
01 tha haais 0 / the contract, it is 

contract, and a lireach of such Term or Condition enU es 
the party injured to repudiate. He may, however, i ® 
so choose, go on with the contact and sue for damagoa.. , 

If he does this, he is said to sue on a ‘ wanmUy exjod 
facto ’ because he elects to treat the breach o{ the Term 
as a breach of wananty, which only gives a right to 
damages. 

In the Sale of Goods Act, 1893, a clear distinction is ^ 
drawn between a condition and a wananty. A jgjr a n^ 
in a sale of goods is an engagement collateral to the eaie,^ 
the breach of which givea/Ase to a claim for 
(but mot to a right to reject the goods, and repudiate the/ 
Qonteoot. Thus in the sale'of a specific chattel, e.g. ^ 
black bors^ Caesar.’ with a warranty of soundness, if tbs 
horse proves unsound, the buyer cannot send the horse 
back. He has got what he wanted and the property has 
passed. His remedy is in damages* 

Bufc it the goods are not specific, but arc sold by descnp- 
tion, as seed sold as ‘ common English sainfoin and the 
SQcd delivered was ‘giant sainfoin’, n different ana 
inferior seed, thojmyer may return it. _Ho has not got 
what ho bargainod for. ' If a man agrees to sell something 
of a particular description, he camiot require^ the buyoi 
to tako something which is of a diftoront description, an 
a sale of goods by description imphos a condition that the 
goods shall correspond to it.. But. if a thing of a dificrent 
desoriptioiiT is accepted in the belief that it is aocoi'c mg 
to the contract, then the buyer oamiot return it a ei 
having accepted it, but he may treat the breach of condi- 
tion as if it was a breach of warranty.’ (Per Borebuta 
c L.O., in Wallis, Son t£i Wells v. Pratt and Haynes.) <■ <1 

‘ Whetbei' a stipulation in a contract of sale is a oondi mn 
... or a warranty depends in each case on the construe ion 
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ol the oontraofc , A stipulation may be a condition though i 
oallecl a warranty in the contract.’ 

An implied warranty, or condition is ono which, unless 
the cu'oumstances of the contract are such as to snow 
a different intention, the law will imply ; e.p. in a sale of 
goods as above by description there is an implied condition 
that the goods shall correspond with the description. 

flj'Mll mrt t ^ arises thus ; — 

If dontraM as agent for X., makes a 

contract with B., he thereby impliedly promises B. that 
the authority he professes does in fact exist. The fact 
of entering into the transaction with the professed agent 
as such, is good consideration for the promise. {OoUen 
V. Wri^jlit.) The remedy is in damages. 

In policies of insurance and chartor-jiarties what are 
called ‘ warranties ’ are treated as conditions, e.g. a 
warranty of seaworthiness, a breach of which avoids the 
oontraot. 

A condition may be pireoedent or siibseq^uent. A 
con dition | pre cede?!t is one which the parties expressly 
or impliedly agree must be fulflllecl before the oontraot 
can Gome into force, &.g. A. agrees to sell bis hoise to B. 
subject to its passing a veterinary examination. If it 
does not, ttere is no contract. This is sometimes called 
a aiis^OTsice' qqndition, ^or it hangs the oontraot up. 

A c ondition subsmu e n ija one which, if it occurs, destroys 
the ooiSS^liioBi™to that moment was in existence, 
e.g, A. sells his horse to B. on the terms that jlJilie horse 
goes Jaine m a month, B. may retiu-n it, This is sometimes 
called a resolutiv^ londition, for it unties the contract. 


&oe Sale ( 
Goodis Ac 
1893 , §§ 1 
13 , 14 , 15 . 
App. D. 


8 B. & B. 
017 . 


The fusion of Law and Equity works out 
thus : — 

(i) An inno^nt m^repr^entation, ^ material 
in inducing the contract, is^a ground for 
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cancellationj or for refusing specific performance, 
'birtit i s noiLa ground for damages. : 

(ii) An innocent misrepresentation of a term/ 
or condition of tlie contract entitles the injured 
party to repudiate. He may, however, choose 
to go on with the contract and sue for damages 
on a warranty ex post facto- 


Illustrations. 

(а) A. agreed to buy from B. his year’s crop of hog^ 
As, however, the Burton brewers were deolinhlg'^to^uy 
hops to which solgtor had been applied, A. had specially 
asked the question, saying that if sulphur had been used 
ho must decline to consider any offer, B. said that none 
had been used, forgetting that a very small portion of his 
ground had been so treated tor experimental purposes, and 
that the sulphured and unsulphured hops had been mixed 
up together. fieWjthat the undertaking was a preliminary I 
stipulation, and that if it had not been given A. would not j 
have gone further. In this sense it was tho oondiUpni 
upon which A, contracted. B., therefore, could not onlorco j 

100.B.N.8. the sale. (Bann epmm v . . WMie.) 

(б) A, chartered B.’s ship, tho , Martahan, , the terms of 
the charter-party being, inter tfint^tTier}l/ffl>te&aw,yo?n 
in the port of Ainslerdanu should proceed to Newport and 
load a cargo ol coals to carry to Hong Kong. Tho ship 
was not at Amsterdam at tho time, and only got there four 
days later. On her arrival at Newport A. declined to load 
her. .^jj^that he was within his rights, that the ship’^ 
readiness in the port of Amsterdam was a term in the’ 

SB. &S.761. contract. [Behn v. Burness.) 


(iii) Moreover, the Common Law said that 
in that exceptional class known as contracts 
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which demand the utmost 
good faith, disclosure of all material circum- 
stances such as would affect the judgment 
of the other party in taking the risk wag a 
condition of the contract, and that not only 
active misrepresentation but mere nondis- 
closure of such circumstances entitled the ot£er 
party to repu^ate. , 

Among the contracts in which ‘ uberrima 
Mes ’ is required are all contracts of assurance, 
and it is sometimes said, though this is not free 
from doubt, contracts for the s ale of lan d and 
for allotment of shares in companies. The 
oSeror in such oases has from his position 
peculiar sources of information, which inforrua- 
dan, if ms,teda,l, he is hoKxid in honesty to 
communicate to the other party. ‘ The| 
insured generally puts the risk before the! 
insurer as a business transaction, and the| 
insurer on the risks stated fixes a proper price! 
to remunerate him for the risk to be under-] 
taken.’ (Per Romer, L. J., in Seaton v. Heath.) isoo, iq 

In marine i n sur aiii^fi the assured must disclose 
to the inraiOTCimore the contract is concluded 
every material circumstance which is knonm 
to the assured, and he is deemed to know every 
circumstance which in the ordinary course of 
business ought to be known by him. H these' 
clisclosures are not made the insurer may 
avoid the contract. . Every circumstance is 
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material which wotild influence the judgment 
of a prudent insurer in fixing the premium or 
determining whether he will take the risk. 

In the absence of inquiry the assured need 
not disclose what the insurer loiows or is 
presumed to know, such as matter of common 
notoriety, or things which in the ordinary 
6 Ed. VII, course of his business he ought to know. 

lllmtrations. 

in 1864, efieoted an insurance with B. on A’s. 
vessel the a. s. ^ Q eo w ig , chartered on a voyage from Liver- 
pool to Lislwn annlihe Portuguese settlement in West 
Africa and baok. A. did not mention that the ship had 
been the notorious Confederate cruiser of the same name 
the fact was universally known in Liverpool, but was not 
present to B.’s mmd at the moment he took tho risk. 
Within a week after leaving Liverpooi tho Georgia was 
captured by a Lnited States Jrigatp. that tho non- 

li. K. 2Q.B. disolosura afforded a good defonep. {Bates v. EeiaiiL) 

Such information would certainly have alfeotod tho ratoi 
of iiromium had thoundorwritor boonwilling to take tlieriBk,| 
I^A., in oilccting a policy of mariuo iiisuranco, i^|g^ 
tho goods aroatly above thoir value, and did not disoloso 
this over-valuaCiou. lb was in oviclenoo that iiiBuranoos 
of this sort wore regarded as spoculativo, aud somo uucler- 
writers refused to touch them. that tho information 

■ was material, and that aU shoulclljeclisolosed which would 
affect the judgment of a rational underwriter governing 
himself by the iirinoiples and calculations on which under- 
writers do in praotioe act. ‘ Excessive valuation not only 
may lead to a suspicion of foul play, but it has a direct 
tendency to make the assured less careful in seleoting the 
i.B. 9 Q.B. skip and captain,’ (lonidea v. Pender.) 0 
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Soo also tlio Amorioan case, Neiv York Boiuerij #ire 17 Wona, 
Insurance Oo. v. New Yorh Fire Insurance Oo,, quoted in 
the above case, trlioro non-(|jgol^gftre of the fact that 
the assured had been so^Tjynljj^ky as_ to have had severjJ 
each of ■which he was heavily insured, ^was held 

If the insurance is effected through an agent who pos- 
sesses material information, though it be unlmown to his 
principal, imn- disclosure by the agent is fatal,(-Biai:i:b?o», 21 q. b i 
Low tb Co. V. Haslam) ; but not so if the information is 
Imown only to an agent through whom the policy was not 
effected. {Blachhurn, Low db Go. v. Vigors.) 

(c) A., the governor of a fort in Sumatra, fearing capture 
by the Ikench, instriioied his brother in London to insure 
the fort for a year. In his letter he mentioned the weak- 
ness of the place, and that he thought a Ihenoh attack 
was probable. The brother insured it with B., but did not 
mention A.’s apprehensions. The fort was taken within 
the year insured. B. resisted payment on the ground of 
non-cUsolosure. EcM, that as the fort was built for defence 
against the natives, its weakness was immaterial as regards 
the Brenoh, and as to whether they were likely to attack , 
it, that was a question which people in England could , 
answer better than the governor himself. Judgment for/ 
plaintiff. (Carter v. Boehm.) 1 Bj, 

(f?) A. sells to B. the lease of what is described as ‘ a free 
public-house whereas the lease ‘ tied ’ the bouse to a 
particular brewery. Held^ this misdescription was fatal. 

(Jones V. Bdney.) If the purchaser has paid money on scamp. 
deposit he may recover it back (Flight v. Booth) ; while if i Bing. 1 
the misdescription is not very important, the pm-chaser 
may be directed to complete and the seller to make 
pecuniary compensation. 



The nature of contracts of guarantee or 
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1919, 2 IC. B. 
72, 0, A. 


suretyahip was discus, sed 
Ommoits Go. v. Holloway : — 


in London Qen . , 


An employer took a suretyship bond from B. making B. 
surety for the fidelity of a servant. The employer knew, 
but B. did not, that the servant had previously been 
dishonest. Ho did not disclose the fact. Such non- 
disclosure, though not fraudulent, was held to prevent 
the employer from enforcing the bond. 

It was pointed out that sureties were always favoured 
in equity ; compare the equitable rule that giving time 
2 yea. 540. to a debtor discharges the surety. [Rees v. Berrington.) 

Though the duty is not so wide as the duty imposed in 
contracts uberrimao fidei, still silence under the oiroum- 
stanoes of this case became expressive of a trust or 
confidence held out to the public which is equivalent 
to a mi.srepi'esentation. And that make® th^tllfcontraot 
10 01, & P, voidable. [RaiJton v. Mathews.) ; 

On the other hand, if A. guarantees B.’a ovenSt^ift at 
the banlc, it is not necessary for the bank to disclose ,lthat 
B, had often overdrawn before. The guarantee is probably 
desired because the bank is dissatisfied with the rlrodit 
of B., and A. has given it to enable B. to overdraw. 
12 Cl. ii F. [Hamilton v. Watson.) 

But if A. has given a guarantee of a servant’s honesty 
to B., ho is discharged if B. conceals from him acts of dis- 

t. H. 7Q. B. honostysubsequent to tho guarantee. [PhilUpsv. Foxall.) 
one. 


Duress or Goerciqn^ 

A promise made under duress is voidaMe, 
To constitute duress, there must bo actual or 
threatened violence___to life or limb against, 
or illeg al im prisonment of, the party contract- 
ing, or his wife, parent, or child, and ioflicted 
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or threatened by the other party to the con- 
tract, or hia agent, or by some one acting with 
his Imowledge and for his advantage. 

Threatening to destroy property, however 
valuable, is not duress.^ {Skeata v. Beale.) n a. 

Even if the act were not legally ‘ duress^’, 
yet if there was practically compulsion, money 
paid can generally be recovered back on the 
ground of failure of consideration. 

Undue Influence. 

This doctrine is of equitable origin. 

Undue mfluence is influence gained by the 
unconscientious use of the power arising out 
of the circumstances of a relationship usually, 
though not necessarily, of a fiduciary character, 
where ver influence has been acquired and 
abused, confidence reposed and betrayed. 
{Smith V. Kay.) ’ ^ i. 

This definition is vague, but the existence of 
undue influence is a question of fact, and cases 
vary indefinitely. But there are some points 
to be considered, viz. abse nce of indepe ndent 
advice, seclu sion f rom dis interested persons, 
gros s impro vidence, illiteracy, false allegatipris 
of_conm_deration, the existence of a confidential 
or fiduci ary r elationship, e.g. of parent a nd child, 
doc tor and patient, solici tor and client, priest 
and penitent, or trustee and cestui que trust. 

(See Goomber v. Coomber.) 
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The presence of circumstances of this sort 
raises a presumption unfavourable, to the 
honesty of the transaction, and throws on the 
party supporting the transaction the onus of 
rebutting the presumption. Contracts vitiated 
by undue influence are voidable at the option 
of the mjured party, but the contract must be 
repudiated within a reasonable time after the 
undue influence has ceased. 

lUuslrations. 

{a) A., a man of no moans and a member of a religious 
sect known as Esolumve^^Bretbren, was employed as a 
travelling companion to_B.,,__an epileptic subject of largo 
fortune. Ho converted B. to his own religious views ; 
B. gave up his own home, came to live with A,, and lived 
for the last seven years of his life in great seclusion with 
him. A. regulated not only his religion, but his diet and 
his juedioine, and practically had the disposal of B.’s 
fortune. He obtaiimd_^ £140,000 fron^B., and tried to 
supxu’ess all evidence of these transactions. ‘ He took 
possession, so to speak, of the whole life of the deceased.’ 
(Per Wright, J.) Hd^ that the money had been obtained 
by the actual exorcise of undue influence, under the guise 
1893, 1 Oil. of religion, and must bo refunded. (Morley v. Lowglman.) 

(6) In 1868, A., a lady aged thirty- flv^ joiiied a sistor- 
hood a nd bound herself to observe the rules of poverty, 
chastity, and obedience. The rule of poverty bound her 
to give up all her property either to her relatives, the 
poor, or the sisterhood ; the rule of ohedienoe required 
her to regard the voice of her superior as the voice of 
God, and forbad her to take external advice without 
the superior’s leave. A. immediately made a will leaving 
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all her property to the lady superior for the benefit of the 
sisterhood, and in 1872, having come into further property, 
transferred large sums to the superior. In 1879, A. left 
the sisterhood and revoked her wiU ; but took no further 
steps till 1885, when she claimed restitution of her 
property, on the ground of undue influence of the superior 
and the absence of independent advice, jfgld, thaft 
though she could have made the claim on leaving the! 
sisterhood, her acquiescence for so long a time, during i 
which she had independent advice, barred her claim. 

{Allcard, v. Skinner.) 

(fl) A., the client of B., a solicitor, without independent ’ 
advice, made a voluntary conveyance to him of leasehold 
premises in trust for herself for life, and after her death, 
in trust for B.’s wife, who was her niece, for her separate 
use. fbat the weU-sottled rule of equity being 

that such a gift c^ld not be supported unless the donor 
had competent Jid independent advice in making it, 
the conveyance must be declared void. {Liles v. Terry.) 1895, 2Q. 

A., a young man of nineteen, had incurred obligations 
for which, on attaining his majority, he gave securities 
to B,, at the instigation of an older man, who had acquired 
great influence over him, and in concert with B. incited 
him to habit.s of extravagance and dissipation. Held, that 
influence of this sort, though not parental, spiritual, 
or fiduciary, was undue influence, and that the jurisdiction 
of Courts of Equity will be employed to protect infants, and 
is not confined to bases where there has been an abuse 
of a strictly fiduciary character. The principle applies t 
to all oases where influence is acquired and abused, and! 
confidence reposed and betrayed. {Smith v. Kay.) '^H. L. 0. 

It has been thought desirable to insert bere 
some notice of recent legislation on a topic 
akin to undue influence. 
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0. 61. 


Moneylenders. 

In 1900, an Act witli very stringent provi- 
sions was passed with respect to moneylenders. 
It provided that hereafter where a money- 
lender takes proceedings for the recovery of 
money lent, or for the enforcement of any 
agreement or security made or taken in respect 
of money lent, and there is evidence which 
satisfies the Court that the interest is excessive, 
or that the amounts charged for expenses, 
inquiries, &c., are excessive, and that in either 
case the transaction is harsh and unconscion- 
able, or is otherwise such that a Court of 
Equity (in England, Wales, ortfreland) would 
give relief, the Court may reopen the transac- 
tion, take an account between the parties, 
reopen any account already taken, and relieve 
the pei’son sued from payment in excess of 
what the Court decides to be fairly due in 
respect of principal, interest, and charges, 
having regard to the risk and all the circum- 
stances. If any excess has been paid or allowed 
on account by the debtor, the Court may order 
the creditor to repay it, and may set aside or 
alter any security given or agreement made 
in respect of the loan, and if the moneylender 
has parted with the security, may order him 
to indemnify the borrower or other person sued. 

Nothing aforesaid shall afiect the right of 



FLAWS IN OONTRAOT 


99 


any bond fide assignee or holder for value 
without notice. 

The expression ‘ moneylender ’ includes 
‘ every person whose business is of money- 
lending, or who advertises or announces him- 
self, or holds himself out in any way as carrying 
on that business ’, but does not include any 
pawnbroker or friendly .society, &o., or bond 
fide banldng and insurance companies, or any 
person bond fide carrying on any business not 
having for its primary object the lending of 
money. 

A person to whom the Act applies must 
register himself in his own or usual trade name, 
with all the addresses at which he carries on 
his business, uifder penalties ol fine and 
imprisonment. 

This Act is remarkable as giving relief far 
beyond that which the Court of Chancery ever 
gave. ‘ The Chancery said Lord Nottingham, 
in Maynard v. Moseley, ‘mends no man’s io 76 , as 
bargains.’ Nor is the relief limited to cases 
where before the Act the Court of Chancery 
would have given relief. The Com?t has discre- 
tion to weigh each case on its own merits and 
to look behind a class of contract which 
peculiarly lends itself to an abuse of power. 
{Samuel v. Newhold.) woa, a, i 
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ILLEGALITY 


1902, A. C, 
4S4. 


These are some contracts which the law 
either forbids or declines to recognize. Such 
contracts are called illegal, or in other words 
the consideration which supports them is 
illegal. 

This illegality may exist by the rules of Com- 
mon Law, or it may be created by statute. 

Xhose illegal at Common Iiaw. 

These include agreements (a) to commit 
crime or civil injury ; (b) tending to impede the 
administration of Justice, of* (c) to the abuse 
of legal process, as maintenance or cham^ty ; 
(d) tending to atheisfli ; (e) uiifiuiy*‘^S.ting 
free individual action in respect of (i) marriage, 
(ii) testamentary disposition, or (iii) trade ; 
(/) immoral contracts, and (g) those coming 
under the vague description of being against 
public policy ; but public policy is not a safe 
ground for legal decision. [Janson v. Dreifon- 
tein Consolidated Mine^,) 

Illustrations, 

‘ ■ Ha) A. contracted with B. to beat 0. ‘ out of such a 
clgfj e ’. Held, that the contract was illegal and 
an assumpsit to heat one is naught.’ (Allen v. Eescous.) 

(h) A. sued B. on his promise under seal to rojpay £360, 
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Tvhioh sum A, had advanced for the purpose of buying ci|E 
a prosecutor, and ao stifling a prosecution for" perjury. 

Held, that this oonaidei-ation being illegal, tainted the 
deed and made it void. ‘ You shall not stipulate for ini-^ 
quity. All tvriters upon our law agree in this — no polluted^ 
hand shall touch the pure fountains of justice. Procul o,l 
procul este, profani I ’ (Collins v. Blantern.) ‘swiia. 


The law will, however, allow a compromise of all 
offences, though made the subject of a criminal prosecu- 
tion, for which the injured party might sue and recover 
damages in a civil action, e. g. a common assault, '^it'if 
the offence is of a public nature, no agreement can be 
valid that is founded on the consideration of atiding a 
^ proseoution for it. (Per otu\ Keir v. Leeman ; and see 
Windhill Local Board v. Vint.) 

A. improperly, and for the purpose of stirring up> 
* litigation, encourages, ‘ maintainsj or assists B. to bring 
an action, or to make a detMi'oe which he has no right to 
make and in which A. has no interest. This is mainUn- 
^ ance and a civil wrong. (See Findon v. Parh&r, and Brad- 
laugh V. Newdigate.) 

It would not, however, be maintenance in A. to help 
a poor man out of charity (Harris v. Brisco), a relative 
(Hutley V. Ilutley), or a dependant, or in a oau,ge where 
A. has a comm on inta rest recognized by law (Alabaster v. 
Harness). Though there is the inducement of a common 
religious belief which leads a rich pjerson out of charity 
to help a poor one in defending a suit, the help is none 
the less charitable, ^me poor pers ons h ad removed 
child relatives from an institution of whose religious 
teaching they disapproved, whereupon the institution 
took proceedings in Chancery to recover the ohildi’en. 
The ‘ Kensit Crusade Committee ’ helped the poor persons 
to defend. Held, that this was not maintenance. (SMm 
V. TJmnpson tO Sons.) 


6 Q. B. I 
« Oh, I 
S61, 0, J 


11 M. & 
682. 

U Q. B. 

17 Q. B 
5M 

L. E. 81 
112 . 

1905, 1 ( 
339, C, , 


1907. 3 1 
480. 
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So legitimate action m comSieroial competition is not 

■ A ■" J T. a'J ' 

maintenance. A. and H. were rival manufaoturei's of a 
certain apparatus. A. obtained contracts from three of B.’s 
customers who were under contract to use B.’s machine, 
agreeing to indemnify them against any claims for breach 
of contract. In two cases B. recovered damages which A. 
paid. B. then sued A. for maintenance. Judgment for de- 
1008, 1 K. B. fendant. (British Cash Conveyors v.Lamson Store Service.) ^ „ 
1000. (O.A.) Chamvertu is the maintaining of a suit for a share of the 
proceeds ; and this was held to be so even when A. was 
maintaining a relative and had a collateral interest in the 
.suit. (Hxiiley v. Hutley.) 


^ Erom the judgments of Cozens Hardy, M.R., and 
Fletcher Moulton, L.J., in the above ease it would seem 
that the old law of maintenance is almost obsolete. At 
one time the purchase of a chose in action was not only 
a civil wrong but a crime : and this explains why the Com- 
mon Law did not allow the assignment of ohoses in action. 
It was also maintenance to give evidence in a case without 
being subpoenaed. With changing views as to public 
policy, exceptions have been out out, but the list of such 
exceptions is probably not complete or closed. No trans- 
action can be maintenance if the courts treat it as valid, 
and enforce obligations ari.sing thereunder. Contracts of 
indemnity are well known to the law, for such are 
contracts of marine and fire insurance, insurance of em- 
ployees under the Workmen’s Compensation Acts, and 
contracts of reinsurance. The modern view of the law 
was laid down by Lord Abinger sixty-five ye£irs ago in_ 
11 M. fw. Findon v. Parker : ‘ The law of maintenance is confined 
to cases where a man improperly, and for the purpose of 
stirring up litigation and strife, encourages others either 
to bring actions or to make defences which they have no 
right to make.’ y 
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A .oontract by A. to oommunicate intormation on tei'ma 
of getting a share of any property recovered by .moans of 
that information, is not void for champerty, but if the 
person giving the information is also to assist in recovering 
it is. (ifees v. Be Bernardy.) 1S96, 2 1 

(d) A. hired B.’s rooms for a aeries of blasphBnia.UB 
^ leotures. B., on discovering their naturo, declined to 

complete the agreement. Ildd, that A.’s purpo^ was 
iUegal, and that the contract could not be enforced. 
‘^Cfc'istianity is part and parcel of the law^cf the lancV| 
(Ooioan“^. L. B.2 

(e) (i) A. promised B. that he would not maary an^ oqg 
^but her, and that if he did so he would pay her £1,000 throe 
• months after the wedding. Ten years after he married 

some one else. Held, that the promise was void as being 
in restraint (3 marriage, for his promise was not to marry 
B., but to marry no one else, and B. might have refused 
him. A general restraint is against the policy of the law, ‘ 
for it ‘ encourages lioentiou.sness and tends to dexjopula- 1 
tion.’ {Lowe V. Peers.) ’'Hjurr 

A partial restraint may be valid, e. p. conditions pro- 
liihiting marriage beforo twenty-one {Stacpole v. Beau- 3 vgg^ 
mont), or with a Sootohnmn (Perrm v. Lyon), or with 9 East 
Mr, (Jervois v. Duke), or with a domeetip servant l Ven; 
{Jenner v. Tur 7 ier). 

(Seooni^marriages may be absolutely^ rcstrained.j {Allen 3 j 
V. Jackson.) 

Marriage brocage cemtraots, i. e. to bring about a 
marriage {Cole v. Qihsori), or contracts providing for the 1 ves, 
j[uture separation, of a married couple {Westmeath, v. iDow 
Westmeath), are void. Those, however, relating to _m- 
mediate separation are valid. 

A contract for iward to introduce another to persona 
of the opposite sox with a view to marriage with one of 
those persons i.s a marriage brocage contract and illegal ; 
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and money paid under such a contract can be recovered 
back, thcfligli the other party has brought about introduo- 

1905, 2 K.B. tions and incurred expense. {Hermann v. Charlesiuorih.) 

123, C. A. ^ ijut merely nudum pactum, 

and no consideration. (Per Mathew, L.J., at p. 136.) 

(ii) An agreement to use influence with a testator in 
favour of a person is void. 

(iii) Contracts in restraint of Hade are illegal, unless 
the restraint is within reasonable limits, having regard 
to the interests of the parties. The question of reason- 
ableness is matter of law and for the judge. {Bowden and 

1904, 1 K. B. Book V. Poole.) 


16, C, A. 


1894, A. C. 
535. 


11 CU. D. 


‘ N., a patentee and manufacturer of guns and_ ammuiu- 
tion, sold his business and patents to the M.-N. Company, 
under an agreement that for twen ty-five years he would 
not directly or indirectly engage, except oiT^iehalf of the 
company, in the business of a manufacturer of guns, &o. 
Subsequently he joined another company of the same 
kind as the M.-N. Company, whioh thereon apiilied for 
an injunction to restrain him. He set up the defence 
that the contract was bad, being in general restraint of 
trade. Held, by the House of Lords, that the oovonanl^ 
though unrestricted as to space, was not, ephsidering the 
natuie of the business and the limited number of customers, 
i.e. our own and foreign governments, wider than was 
neces.sary for the protection of the company, nor injurious 
to public interests, and therefore was valid. {Maxim- 
Hordenfeldt Co. v. Nordenfeldt.) 

The validity of such agreements must be tested by the' 
consideration of what is, on the one hand, necessary to 
protect the interest of the covenantee, and, on the other, 
not injurious to the public interest, whioh is against 
monopolies. In other words, the reasonableness of the 
contract must be determined by tho circumstances in 
each case, as was said in Rouaillon v. Eousillon. 
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See also, in this connexion, Mogul S.S. Co. v. McGregor, 
Qow S Co. 

„ (/) Immoi^itj!;, in this connexion, is sexual immorality. 

A. promises B. that if she will live with him as his 
rnistress he will give her £100. This consideration is 
immoral and the promise is bad, whether it was by deed 
or parol. (See Ayersl v. Jenkins.) 

A. lives with B. as his mistress, and afterwards, in con- 
sideration of the cohabitation, promises her an amiuity. 
Held, that the consideration was ^ot hleg^. but p^t^ and 
therefore of no value. (Beaumont v. Reeve.) The promise 
would have been binding if under seal. 

A., a ooaohbuilder, sold a brougham to a nrostitute, 
knowmg what she was, and that Mo intended to use it as 
part_of her show to attract men. Held, that he_oould_not 
recover in an action for the price, (Pearce v. Brooks.) 
Hera the transaction was in itself innocent, but it was by 
both intended to further an inmioral purpose, and so 
was void, (See also Upfdl v. WrigU.) d^ut when a lai^- 
^•es.^ sued a prostitute for washing her clothes, which 
consisted principally of expensive dresses, and there were 
also some gentlemen’s nightcaps, and evidence was given 
for the defence that the plamtiT understood the defendant’s 
situation and the purpose to which the articles in CLuestion 
were ajpplied, the Court was of opinion that there was no 
immorality in the contract. Butter, J. ‘ What do you 
mean by the expression of clothes used for the purposes 
of prostitution ? This unfortunate woman must have 
clean linen, and it is impossihle for the Court to take into 
consideration which of these articles were used by the 
defendant to an improper purpose and which were not.’ 
(Lloyd V. Johnson.) 

(g) The Earl of Bridgewater left^ h i s, e sta t^ to Lord 


i/t’^Alford, with the condition that if he died without being 
made a marquis or a dulie they should go over. The 


1802, A. ( 
25, 


L. R. 16 ] 
275. 


8 Q. B. 41 


1. R. 1 E 
213. 


1011, IK, 
503 


i 

1 B, & P. 
3‘iO. 
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m. 

8 M, & W, 
U9. 


729 


7E iB. 
763 


condition was not aaliafled. Held, that tho estates did 
not go over, as the limitations imposed were contrary to 
public policy, which was against people besieging the 
public service for titles of which they might be unworthy. 
tH. L. 0. 1 (Egerton v. Earl Brotonlow.) 

In the public interest, contracts are held to be illegal 
which purport to sell public offices {Gard v. Hope), or to 
assign the salaries of pensions attached thereto. (See 
Wells v. Foster.) 

(h) A 27roniia6 to marry made by a man who, to the 
knowledge of tho promisee, was married at the time of 
1908 IK B the promise, i s vo id as against public policy. (Wilso7i v. 
(C. A) Qdffilgy,) 

So, too, trading contracts with the enemy are forbidden 
by law. (Es-posito v. Bovden, ) fit - 1 CicAfei. L rWj (,• < If 'V ‘ ' 

5 ' '' ),t I 4 

Those illegal by statute.' ■r. 

(i) A statute may impose a penalty witliout 
avoiding the oontract (though primd facie 
a penalty implie.3 a prohibition). {Bensley v. 
Big mid.) 

Illuslration. 

A., licensed to sell tobacco, omitted to have his name 
pamteci up on tho licensed premises, as required by 
0 Geo. IV. c. 81. Held, in an action for the price of goods 
sold, that the contract was not avoided, hut that the only 
effect of the Act of Parliament was to impose ^penalty 
for the purposes of the revenue on the carrying on of the 
trade without complying with its requisites, [Smith v. 
Mawliood.) 

(ii) A statute may avoid the contract and 
penalize or prohibit, e.g. 12 Geo. IT. o. 28, and 
18 Geo. II. c, 34, which iorbid certain games 


5 B. A Alii 
835 


liM. &W. 
462. 
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with cards, &c., and penalise the players. 
{McKinnell v. Robinson.) am. 

(iii) A statute rtiay avoid the contract with- 
out prohibiting or periarising it. , In this class 
the most important is the wageriug contract, 
which has been defined by a learned judge as 
follows ; — 

‘ A wagering contract is one by which tw persona jpio- 
fesaingjo hold opposite views touching the issue of a future 
uncertain event, mutually agree that, dependent on the 
determination of that event, one shall win from the other 
and that other shall pay or hand over to him a sum of 
money or other stake, neither of the ooutraoting parties 
having any other interest in that contract ,than_ the sura 
or stake he will so win or lose. It is essenti^ to a wagering i 
contract that eac h party m ay under it either win or lose, 
whether he will win or lose being dependent on the issue 
of the event. H cither of the parties may win, but cannot 
lo.se, or may lose but oaimot win, it is not a wagering 
ooatraot.’ (Per Hawkins. J., in CarliU v. Oarholic, Smoker m2. i(i. 
Banco.) 

It is, however doubtful if there would be 
a general agreement that the event must be 
‘ future ’ ; is not a bet on a past event which 
is unlmown to^the parties a ‘ wagering con- 
tract ’ ? Again, the owner of a racehorse who 
bets on it has an interest in it other than the 
amount of his bet, and one which closely 
resembles the interest of the shipowner in the 
ship which he insures. 

But the word ‘ wager ’ in its legal sense does 
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not include policies of insurance in which the 
assured has what is termed an insurable interest, 
though, strictly speaking, an insurance is as! 
much a wager as a bet on a horse-race. * 

At Common Law, an action would lie on 
a wager, sublet to this, that it did not tend 
to indecen^t evidence or to disturb the peace 
of the individual or of society, and was not 
3 Camp, 168. against public policy. {Hussey v. Orichet ; 

2 oowp. 720 . Da Costa v. J ones (on the sex of the Chevalier 
40 amp.i 52 . D’Eon) ; DitcJiburn V. Goldsmith; Eltham y. 
instAfl. Xingsman.) 

The statute 8 & 9 Viet, c; 109, § 18, enacted [ 
that — 

‘ All ooiitr aots or agreements, whether by parol or ip 
rvritmgj^by way of gaming or wagering, shall be mtll and 
void, and that no suit shall bo brought or maintainecl in 
any Court of Law or Equity for recovering any buih of 
money or valuable thing alleged to bo won upon any 
wager or which shall have been deposited in the hands 
of any person to abide the event on which any wager ehall 
have been made. Provided always that this enactment 
shall not be deemed to apply to any subscription or con- 
tribution or agreement to subscribe or contribute for or 
towards any plate, prize or sum of money to be awarded 
to the winner or winners of any lawful game, sport, pas- 
time or exercise.’ 

This did noL Jiowever,^ake wagers illegah 
The whole subject wag reviewed in the case of 

In this case A. employed a commissioner to make bets 
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for him. The bets were made and A. lost. He then 
directed the commissioner not to pay the bets. As this 
course would have resulted in the commissioner’s being 
posted at Tattersall’s as a defaulter, he paid the bets not- 
withstanding, and sued his principal, who then pleaded 
the statute. SM, that a person may lawfully make a) 
bet , and may lawfully pay the bet^ "and may authorisej 
another person to pay it for him, and the money can be! 
recovered from him. {Rosewarne v. Billing.) In v./i5 0 . b. N. 
Yelverton, Lord Romilly held that a request to bet implitcL l. E. 9 Ei 
a promise to pay. Such an authority, if coupled with an 
interest, such as his position at Tattersall’s, cannot he 
revoked. (Per HawMns, J.) 

In the Court of Appeal, Bowen, L.J., pointed out that 13 Q. B. i 
this was not a wagering contract at all, but the plaintiff 
had been placed in a situation of pecuniary difficulty at 
the defendant’s request, who impliedly contracted to in- 
demnify him. 

In consequence of this decision, the Gaming 55 vici, c 
Act, 1892, was passed, providing that — 

‘ Any promise, express or implied, to pay any person any 
sum of money paid hy him under or in respect of any con- 
tact or agreement rendered nuU and void by 8 & 9 Vipt. ’ 
c. 109, or to pay any sum of money by way of commission, 
fee, reward or otherwise, in respect of any such contract ' 
or of any services in relation thereto, or in coimeotion 
therewith, .shall be null and void, and no action shall be 
brought or maintained to recover any such sum of money.’ 

The result of this statute is that the ease of 
Read v. Anderson would now he differently 
decided, for the plaintiff would not be able to 
recover on the implied promise. The case, 
however, is still valuable as illustrating the 
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nature of an ‘ authority coupled with an 
interest’. 

But, an effort, up to now successful, has re- 
cently beenmade to circumvent the Gaming Acts., 

A. lost money to B. by betting, and gave B. a cheque 
for the amount. At the request of A. the cheque was 
held over and something paid on account. Then a fresh 
verbal agreement was made, under -which, in consideration 
of B. holding over the cheque for a further time and not 
declaring A. a defaulter and injuring his credit -with his 
customers, A. promised to pay the balance. The balance 
was not paid, and B. brought an action for it. by* 

Gorell Barnes, P., and Farwell, L. J. (Fletcher Moulton, i 
L. J., dissenting), that these forbearances were a good con- ' 
sideration for the fresh agreement, and that the plaintiff;’ 
could recover. (Hyims v. Stuart King.) 

lUmtraiions. 

(a) A. having lost money at a race meeting, asked B. 
to pay his losses for him. B. did so, and sued A. for the 
money so paid. Bdd, that this was money paid ‘ und§r 
or in respect of an agreement rendered void by 8 & 0 Viet. 

. 0^109 and so B. could not recover. {Tatum v. Meeve.) 
feut,-gi-vmg a man money to pay bets lost is not within 
the Gaming Act, 1892, nor is guaranteeing a gambler’s 
bank account, Such payments are recoverable. (In re 
. Lancaster.]^ 

(b) A. employed a commissioner to bet ; the iipimings 
are paid to the commissioner. A, can recover them from 
him, as money paid to A.’s use. (Bridger v. Savage.) 

(o) A., who is a -winner, 2 the commissioner has hold of 
the money with express instructions to pay it over to him, 
can recover it from him as money paid to A.’s use. (Be 
■ Maltos V. Benjamin.) 
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{d) A. and B. deposit their money with C., the stake- 
holder. At any moment, either before or after the deter-' 
mination of the event, either ean claim his stake back, 
provided it has not been, paid over. (O’Sullivan v. Thomas, 1S95, i Q. 
and Varney v. Hiohrmn.) Bn^he must repudiate before s^c! B. 21 
payment. (See Strachan v. TJnivesrsal Stock Exchange Co.) 329®' 

If, . however, tho money has been paid over without his 
consent being revoked, he cannot recover it from the 
winner. (Howson v. Hancock.) t T. B. 61 

(e) A. employed B., a commissioner, to make bets ; B. 
failed to do _so. As the beta would have been successful, 

A. sued B. for breach of duty as his agent. J?cZ<^thnt as 
the bets wore not recoverable at law, A. could not main- 
tain the action. (Cohen v. Kittle.) 32 Q. B. J 

(/) Money lent in a foreign country, for the borrower 
to use at gaming, the game not being illegal in that 
country, can be recovered in this country, for the borrow- 
ing or lontog of money for the purpose of gaming is 
neither immorai nor unlawful at common law (Saxly v. tm, 2 X 
Fulton), nor, it is conceived, illegal by statute. 

(g) The defendant gave the plaintiff, in Algiers, a chegue 
on an English bank, partly for money lent to him to play 
baccarat with, partly to pay his gambling debts at the 
club. Acoorduig to French law the consideration was 
good. Held, by Collins, M.B., and Cozens Hardy, L.J. 
(Fletcher Moulton, L.J., dissenting), that as the trans-^ 
action was governed by English law the cheque was given' 
for an illegal consideration within 5 & 6 Will. IV. o. 41,' 
and that the action was not maintainable (MoidisY. Owen). ;1907, IK 
, The Court followed Robinson v. Bland, in which Lord' 2 Burr. l( 
Mansfield said that though as a general rule ‘ tho place 
^ where a contract is made is to be considered in expounding 
' a contract, that is not so when the parties at the time of 
making the contract have a view to a different kingdom. 

■ As the bill in the present case is made payable in England 
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'it is striotly an Englisli transaolion, and to be governed 
by tbe local law.’ 

' It would seem that bad the plaintiff sued on the debt, 
and not on the cheque he would have suooeeded. 

Among Stock Exchange transactions, agree- 
ments to pay difEerences, there being no real 

1 0 . B. 520. purchase of stock, come within the Act. {Grize,- 
wood V. Blane.) Nor does it affect the case that 
the arrangement is a bargain for differences plus 

800. 1 q. B, an option to purchase. {In re Gieve. ) 

It remains now to deal with securities given 
for money lost on wagering contracts. 

The Act 5 & 6 Will. IV. c, 41, provides that I 
securities of every kind, whether given for 
money lost itT^aying at games, including 

898.2 q.B. lior8e-ra_cing (Woolf v. Hamilton), or betting on 
’ ' ' the players, or knowingly advanced for such 

purposes should he taken to be given on an 
illegal co nsideratiQn. 

Securities given in respect of other lost 
wagers are given not on an illegal but on a void 
consideratiou, i.e. on no consideration, because 
the obligation to pay is not recognised by the 
law. 

As between winner and loser, if the security 
is under seal it makes a difference whether it 
was given on an illegal or void consideration, 
for a deed is vitiated by the presence of an 
1 illegal consideration, good if there is no 

consideration at all. 
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If the security is a negotiable instrument, 

it does not matter, a'^between the winner and 
the loser, whether the consideration was void 
or illegal ; the winner camiot sue on the 
document. 

If, however, the instrument gets into the 
hands of a third party, the distinction becomes 
important. If the bill or note was given on 
a void consideration, a holder for value can 
sue on it as on an accommodation bill ; but 
if it is proved that the consideration was 
illegal, the presumption that every holder is 
a bond fide holder for value disappears, and the ’ 
burden of proof is shifted, unless and until 
the holder proves that subsequent to the alleged 
illegality, value has in good faith been given 
for the bill. (Bills of Exchange Act, 1882, 

§ 30.) 

‘ In pari delicto potior est conditio defen- 
dentis.’ — Of two rogues it is better to be the 
defendant 

In an action to reclaim money paid for an 
unlawful purpose the Courts will give no assis- 
tance, not for the sake of the defendant, but 
because they will not help such a plaintiff,, 

(Per Lord Mansfield, in Ilolman v Johnson.) cowp.iu 
The test to apply is to consider whether the 
pffi^ffi^an make out his case otherwise than 
by the aid of the illegal transaction to which 
he was a party. {Taylor v. Chester.) l.b. 4 q 
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But the parties must be in pari delicto, 
This is not so if one party has been induced to 
enter on the illegal course by fraud or oppres- 
sion of the other ; it is not par delictum where 
one has power to dictate, the other no alterna- 
7H. &if. tive but to submit. (Atkinson v. Denhy.) ■ 

So, also, before the illegal purpose has been 
carried out the party who has paid may repent ; 
he has a loc^lS poenitenliae, and may get his 
291 ’o ' a' - {Taylor V. Bowers.) But partial 

performance of the illegal purposes prevents 
2 |^Q. B. D. recovery. {Kearley v. Thomson ; and see 
1892,^2 B, /ScoW V. Brown, Doering, McNai ds Co.) 

The House of Lords has recently decided that 
a member could not bring an action against the 
Trade^^Uj^on^to which he belonged for super- 
annuation benefits, because the society was an 
illegal association at Common Law : for its 
main purpose was unreasonable restraint of 
trade, and its rules for this purpose were not 
severable from those relating to its provident 
1912, A. c. purposes. (Russell v. Amalgamated Society of 
'i Carpenters.) 



CHAPTER VIII 


GOKTRAOTS OR ASSURANCE 

The word ‘ wager ’ in its legal sense excludes 
policies of insurance (as marine, fire, and life) 
in which the assured has what is termed an 
‘ insurable interest 

Tlie Marine Policy. — ^The object of marine 
insurance is to insure to those whose property 
is at risk an indemnity in the event of loss, 
and all property so at risk, except where public 
policy forbids, e.g. that of alien 6ne)nies, may 
be the subject of a contract of insurance. Such 
property comprises not merely ship and cargo, 
but freight, profit on goods, commission, loans 
on bottomry and respondentia, premium, and 
costs of insurance. 

The contract is thus one of indemnityj 
though^not invariably a perfect one. There 
are such things as ‘ valued policies ’ as below 
(Irving v. Manning), and the policy ‘ onc-thircl i h. l. c 
new for old ’, wluch is an arbitrary measure, 
which may exceed or fall short of the true loss 
sustained. (Aitchison v. Lolire.) 4Ap. ca 

The law on this topic is now contained in e eu vd 
the Marine Insurance Act, 1906., 

. Every contract of marine insurance by way 
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18 Q. ] 
M6, 0, 


s, 6 


of gaming or wagering is void, and such is a con- 
tractwhere theassured has noinsurable interesi, 
and no expectation of one, or when the policy 
dispenses -v^hh proof of interest, e. g. hy saying 
‘interest or no interest’, or ‘ p.p^i.’ (policy 
proof of interest), or ‘ full interest admitted 
!. D. {Berridge v. Man On Insurance, Co.) 

‘ Every person has an insurable interest (sub- 
ject to the provisions of the Act) who is 
interested in a marine adventure.’ 

Spealung roughly, one has an interest in a 
thing when one has benefit from its existence, 
prejudice from its loss ; so, if a man has a legal 
or equitable title to a ship or an enforceable 
security on her at law or equity, he may insure. 
But this is not the place for an exhaustive 
treatment of the subject. 

The insurance may be for a particular voyage, 
a ‘ ■v'o^agp^pohey ’, or for a certain Mriod, a 
‘ timh policy ’, or it may be a ‘ mi xedmohe v 
e.g. ‘ at and from London to Cadiz for six 
months ’, but this sort is rare. 

A h igher measure of good faith is required 
from both parties than m ordinary contracts. 
Conditions are implied from the nature, and 
not from the words of the written contract, and 
terms are incorporated^from the’ conversations 
of the parties, though appearing nowhere in the 
policy. When the shipowner gives the under- 
writer the information for him to form a judg" 
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ment on, the underwriter may require that part 
of it shall be embodied in the contract, e.g. that 
the policy shall describe the vessel as ‘ now in 
Lisbon Such are called ‘ express warranties 
the portions not inserted, if material to the risk, 
are 'representations’. And the contract of 
insurance consists of the written policy, in- 
cluding the express warranties, of the repre- 
sentations and also of certain implied warranties 
which are attached by law to these contracts, 
such as that of seaworthiness in a voyage policy, 
unless they are expressly agreed to be excluded. 

If the assured fails to establish his right to 
recover, the question arises whether he is 
entitled to a return of his premium, and tliis 
depends on whether the risk had attached. If 
the risk has not been run, the premium is ^ 
returned, but not if it has once commenced, 
unless the consideration for the payment of 
the promise is apportionable. But the assured 
ca nn ot recover if he has been guilty of fMad, 
e.g. if he luiew that the ship was lost when he 
insured her. [An.6. see Wilson v. Ducket.) sBurr. 

Right of suhrogation. ‘ "Where an insurer 
pays for a total loss ... of the subject matter 
insured, he becomes entitled to take over the 
interest of the assured in whatever may remain 
of the subject matter so paid for, and he is 
thereby subrogated to all the rights and 
remedies of the assured in and in respect of that 
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subject matter as from the time of the casualty 
causing the loss.’ 

Appended is an example of a valued voyage 
policy on cargo. 

C. 


Be it known that [Jffissrs. X. d- 7. 

Oi' 

as at/ents], as well in [iAeir] own name, as 
for and in the Name and Names of all and 
every other Person or Persons to whom the 
same doth, may, or shall appertain, in part 
or in all, doth make assurance and cause 
[Ihemselves] and them and every of them, 
to ho insured, lost or not lost, at and from t 
{Cardiff, Penarth and B.any, to 3Ialta], 
upon any kind of Goods and Merchandises, 
and also upon the Body, Taolde, Apparel, 
Ordinance, Munition, Artillery, Boat and 
other Furniture, of and in the good Ship or 
Vessel called the [‘ Beatrice ’ steamer f\ whereof is Master, 
under God for this present voyage, J. S., or whosoever 
else shall go for Master in the said Ship, or by whatsoever 
other Name or Names the same Ship, or the Master 
thereof, is or shall be named or called, beginning the 
Adventure upon the said Goods and Merchandises from 
the loading thereof aboard the said ship {at as above\ upon 
the said Ship, &o., and shall so continue and endure, 
during her Abode there, upon the said Ship, &o. ; and 
further, until the said Ship, with all her Ordnance, 
Tackle, Apparel, &o,, and Goods and Merchandises 
whatsoever, shall be arrived at [as oftoue] upon the said 
Ship, &c., until she hath moored at Anchor Twenty-four 
Hours in good Safety, and upon the Goods and Merchan- 
dises until the same be there discharged and safely 


This Policy is 
issued in the 
Form printed 
and supplied 
hy the Oovem- 
ment previous 
to 1st Auyusl, 
1887. 

S.G. 


£[ 1000 .] 


(No. ) 
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landed ; and it shall he lawful for the said Ship, &c., in 
this Voyage to proceed and sail to and touch and stay at 
any Ports or Places whatsoever, [and luheresoever, par- 
ticidarly at Lisbon, Gibraltar, and at any port or ports in 
the Mediterranean, in any order for any and all purposes 
without being deemed a deviation,, and} without Prejudice 
to this Insurance. The said Ship, &o., Goods and Mer- 
chandises, &o., for so much aa cor^perna the Assured, 
by Agreement between the Assured and Assurers in this 
Policy, are and shall be valued at [£1000 on Coals so 
valued]. 

TOUCHING the Adventures and Perils which we the 
Assurers are contented to bear and do take upon us in 
this Voyage, they are, of the Seas, Men-of-war, Eire, 
Enemies, Pirates, Rovers, Thieves, Jettisons, Letters of 
Mart and Countermart, Surprisals, Takings at sea, Arrests, 
Restraints and Detainments of all Kings, Princes, and 
People, of what Nation, Condition, or Quality soever, 
Barratry of the Master and Maruiers, and of all other Perils, 
Losses, and Misfortunes that have or shall come to the 
Hurt, Detriment, or Damage of the said Goods and 
Merchandises and Ship, &c., or any Part thereof ; and in 
case of any Loss or Misfortune, it shall he lawful to the 
Assured, their Pao toes, Servants, and Assigns, to sue, labour, 
and travel for, in, and about the Defence, Safeguard and 
Recovery of the said Goods and hlerohandises and Ship, 
&c., or any Part thereof, without Prejudice to this In- 
surance ; to the Charges whereof we, the Assurers, will 
contribute, each one according to the Rate and Quantity 
of his sum herein assured. And it is especially declared 
and agreed that no acts of the Insurer or Insured in 
recovering, saving, or preserving the property insured, 
shall he considered as a w'aiver or aooeptance of abandon- 
ment. And it is agreed by us, the Insurers, that this 
Writing or Policy of Assurance shall be of as much Poroe 
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and Effect, as the surest Writing or Policy of Assurance 
heretofore made in Lombard Street, or in the Royal 
Exchange, or elsewhere in London. And so we the 
Assurer,? are contented, and do hereby promise and bind 
ourselves, each one for hts oum Part, our Heu's, Executors, 
and Goods, to the Assured, their Executors, Adminis- 
trators, and Assigns, for the true Performance of the 
Premises, confessing ourselves paid the Consideration 
due unto us for this Assurance by the Assured at and after 
the Rate of seven shillings and sixpence per cent. 

In witness whereof, we the Assurers have subscribed 
our names and sums assured in [London, 21th September, 
1890]. 

N.B. — Corn, fish, salt, fruit, flour, and seed are warranted 
free from average, .unless general? or the ship be stranded ; 
sugar, tobacco, hemp, flax, hides, and skins are warranted 
free from average under five pounds per cent, j and all 
other goods, also the ship and freight, are warranted 
free from average under three pounds per cent., unless 
general, or the ship be stranded [sunk or burnt’]. 


£110 

E. R. 

£110 

J. C. 

£110 

A. W. 

£110 

B. P. 

£110 

H. M. 

£90 

J. M. 

£90 

C. T. 

£90 

G. K. M. 

£90 

W. C. 

£90 

R. B. 


per H. M., one hundred and ten 
pounds each. [27 Deo., 1890.] 


per 6. K. M., ninety pounds each. 
[27 Dec., 1800.] 


Tire Insurance Policy. — 14 Geo. III. c. 48, 
4,he person effecting the insurance must have an 
iiitereat in the property insured, and he caimnt 
recover beyond hi.s interest. He must com- 
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lAunioate all material facta, and should Ilia 
house be insured, he must not alter it so as 
to increas^ the risk. This is a contract of 
indemnitjl'.' 

Illustration. 


6 Q. B. D 
500. 


The roller of the Brighton Corporation broko the gaa 
pipes in a sti’oet and caused an explosion in a house. The 
Corporation paid compensation to the tenant, who re- 
paired the damage as hia lease required. The landlord, 
who had insured with the plaintiffs against gas explosions, 
was paid by the plaintiffs, who were ignorant that the 
damage had been made good aliunde. On learning the 
facts they claimed a return of the money, and succeeded, 
because the policy was a" contract of indemnity, and the'! 
landlord’s contention was that he should be paid twicejl 
over, {Darrell v. TihUlts.) 

‘ Subrogaiion ’ is the right possessed by the 

insurer of property against risks of loss or 

damage, whereby he may put himself in the 

place of the assured for the purpose of enforcing 

rights of action and of availing himself of every 

right of the assured, whereby the loss can be or 

has been diminished, and whereby he may 

recover from the assured moneys which the 

assured has received or is entitled to receive in 

respect of that loss. (See Oasiellain v. Preston . ) n q. b. i 

' aao, 0 . A 

Illustration. 


A vendor contracted with a purchaser for the sale at 
a specified sum of a house which had been insm-ed by the 
vendor with an insurance company against fire. The 
contract contained no reference to the insurance. After 
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the date of the contract, but before the date of completion, 
the house was damaged by fire, and the vendor received 
the insurance money from the company. On completion 
• of the purchase, the vendor received the full purchase- 

money without abatement. Held, that the company' 
wefe entitled to recover a sum equal to the insurance! 
money from the vendor for their own benoflt. {Gastellain ' 
V. Preston.) 

1010, 2 K, B. In Grover and Grover v. Mathews, Hamilton, J. , 

401. 1 

decided that where A. makes a contract of fire 
insurance on behalf of B. without authority, 
B. cannot ratify it afterwards with a knowledge 
of the loss insured. In this respect, fire differs 
from marine_ insurance, which permits "Bach r 
ratification. 

The life Policy — This differs other 

two in that itisrwla y. The 7 

exact sumjnsured for may be re^.oxet^^though 
it may be in. excess of tbe aotual>^'i>^S|g^t the 
person for whose benefit the poliodrBn^^oted 
must have an interest in the life insvh-ed at the 
time of effecting the insurance. (14 Geo. III. 
c. 48, § 1.) 

Generally this interest is of a pecuniary 
10 B. & c, character (see per Lord Tenterden, in Halford v. 
Kymer), in which case, an msuranoe by a father 
in his own name on the life of his son, he having 
no pecuniary interest in it, was held void./ The 
Act, however, does not prevent a man insuring 
bis own,,li_fe. A creditor may insure his debtQf’.^^ 
life, and though the debt is subseq.uently paid 
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may recover the money {Anderson v. Edie), but ins 
not a debtor the life of hia creditor {Hebdon v. 3B.&S.679 
West) ; a wife her husband’s, or a husband his 
wife’s {Huckman v. Fernie) ; and see the a m, & w 
Married Women’s Property Act, 1882, § 11. 

By section 2 of the Act, the name of the 
person interested in the policy, or for whose 
benefit the policy is made, is to be inserted. 

By section 3, where the assured has an 
interest, no greater sum shall be recovered 
from the insurers than the value of that interest 
at the date of the policy. (Ilehdon v. West.) p. & s, 

A life policy may be assigned^ on written 
n(^ce being given to the insurer ; it is not 
necessary that the assignee should have any 
interest, or even that he should have paid any 
consideration. He stands on the rights of the 
party who effected the imsurance, {Ashley v. ssim, n9, 
Ashley ) 

■ The contract commonly called “ life assurance ”, when' 
properly considered, is a mere contract to pay a certain! 
sum of money on the death of a person in consideration 
of the due payment of a certain annuity for hia life, the 
amount of the annuity being calculated in the first instance 
according to the probable duration of the life, and when 
once fixed it is constant and invariable. . . . This species 
of insurance in no way resembles a contract of indemnity.’ j 
(Per Baron Parke, in Dalby v. India and London Life lii C B. 30i 
Assurance Co.) 

^The person whose life is insured has usually 
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to answer certain questions. If it is a condition 
in the policy that these shall he answered truly, 
any error, material or not, vitiates the policy. 
If not a condition, it depends on the materiality 
of the question. (London Assurance Co. v. 
Mansel. ) 

Apart from any conditions expressed in the 
policy, it is vitiated by felonious suicide, death 
in a du el, or execution of the assured. (Amic- 
ahle Society v. Bolland.) 



CHAPTER IX 


DISCHARGE OE COHTEAOTS 

OoNTEAGTS may be discharged by Agreement, 
Performance, Impossibility, Breach, and Opera- 
tion of Law. 

By agreement. 

i. Besoission. 

As agreement makes, so agreement unmakes 
a_ contract,. This is Rescission, which is 
properly spealdng the act of both parties. 

The agreement may take the form of a 
release. If A. and B. have made a contract, 
and neither have done his part, i.e, there is 
promise outstanding against promise, the 
release of A. is the consideration for the release 
of B. 

If, however, A. has already performed his 
part, and his right of action has accrued 
{Edwards v. Chapman), or B. has committed i m. a w 
a breach, the release must be supported by 
a new consideration, w^ch if ‘ executed ’ is 
termed an accord and satisfaction, or the 
release must be under seal. {Foster v. Dawher.) e ex. s39. 

But note that the holder of a bill of exchange 
or a promissory note may waive his rights, if 
he. do so in writing or delivers the bill or note 
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te&isvict. up to the acceptor, though he get no -con- 
61, § 62. . , • 

sideration. 

ii. Alteration or snEstitution. 


As you can agree to rescind, so you can agree 
to alter, or to substitute a new contract. 
Agreement is a matter of fact, and may be 
inferred from the conduct of the parties, e.g. 
from their maldng a new contract inconsistent 
with the old. But a mere giving time on 
request does not operate as a substitution, but 
only permits delay at the risk of the person 
making the request. 

At Common Law, if the original contract was 
under seal it could be discharged or altered only 
2 M. &G. by deed. {West v. Blalceway.) 

e quity , the mere form of the agreement 
was not regarded ; a valid pajql agreement was 
formerly good ground for an injunction to 
restrain an action upon the original deed in 
breach of the subsequent agreement ; and now 
under the Judicature Act of 1873 such an 
agreement may be pleaded directly in answer 
to any proceeding upon the original deed, 
instrument, or contract brought contrary to 
the terms and faith of the agreement ; the ' 
ancient technical rule of the Common Law that ’ 
a contract under seal cannot he varied or dis-' 
charged hy a 'parol agreement is thus practically \ 
superseded. 

This, however, only means that a defendant 
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c^n avail himself of the parol agreement as 
a' defence against an action on the original 
contract. He will not he entitled to bring an 
action on the agreement, as altered unless the 
agreement as altered is in the form required 
by law. 

So if the original contract was required by 
law to be in writing, any alterations must bo 
in writing {Goss v. Lend Nugent.) & 

If the Statute of Frauds requires a contract 
to be evidenced by writing and signature, a new 
agreement altering the terms or discharging it 
in part is also within the statute and must 
satisfy the statutory requirements. {S.C.) 

If the original contract, though in writing, 
need not have been, the alterations need not 
be. {8.G.) 

If the parties agree that on the occurrence 
of certain circumstances the agreement shall 
come to an end, the occurrence is a good 
defence^ Thus in a charter-party the ‘ excepted 
risks ’ excuse, and in contracts with carriers 
excusal is implied on the ground of act of God, 
King^s enemies, and the ‘ proper _yice ’ or ‘ m- 
herent defect ’ of the thing carried. {Blovjer v. i. e, 7 c 
G.W.R.) 

By performance. 

When both parties have done what they 
originally agreed to do, the contract is at an 
end, and discharged. 
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An alteration of the performance at -the 
request of the other party may be equivalent 
to the performance originally agreed on, so far 
as to preclude the latter party from objecting 
to its sufficiency, e.g. a request for delivery of 
goods at a different place from that originally 
agreed. {Leather Cloth Go. v. Hieronymus.) 

After performance is due, and a right of 
action has accrued, a substituted performance, 
usually a payment of money, may be accepted 
by the party entitled, which if so agreed may 
discharge the liability by way of ‘ accord and 
satisfaction ’. 

Tender. 

In all contracts where one party is bound to 
deliver goods or to pay money to another, he 
cannot completely perform without the con- 
currence of that other. Without acceptance 
from that other, his act can only amount to 
a tender of delivery or payment respectively. 

Note, however, a distinction. 

A contract to deliver goods is completely dis- 
charged by tendering the goods for acceptance, 
according to the contract, and if the goods are 
refused they need not be offered again, and the 
seller is discharged, and can bring an action for 
non-acceptance, or defend an action for non- 
delivery. 

But where a sum of money is due, tender hj 
the debtor, if refused, does not operate as a dis- 
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charge. The debtor must remain ready and 
willing to pay, and if sued must pay the money 
into Court, and plead the tender, which is then 
a good defence. 

Tender of payment to be efficacious may be ' 
of a larger sum than the debt, but must be such 
that the creditor may take his money without 
giving change. The money must be actually 
produced, unless the creditor expressly or 
impliedly dispenses with production. {Finch v. i Bing. 
Brooky and Leather dale v. Sweepstone.) 

By statute, gold is legal tender to any 33 vict. 
amount, silver up to 405,, bronze up to I5. 

Bank of England notes, are legal tender for 
£5, and any sum over, but as they are merely pro- 
mises to pay, the Bank of England cannot pay s & 4 
its debts in its own paper if the payee objects. 

The Crown by Proclamation can make the 
gold coinage of a colony legal tender through 
any portion of its Dominions. ssvici. 

Payment of a debt by cheq^ue or other nego- 
tiable instrument, e.g. country bank notes, is, 
unless there be clear agreement, not absolute 
payment but payment conditional on the 
instrument being honoured. {Robinson v. Bead, & 0. 
and see also Day v. McLea.) 23 ^Q- i 

By i^pssibility arising subseq%ienl to the 
making of the contract. 

As a general rule, a party is not discharged 
from a contract that he himself has made, bv 



130 


THE LAW OE CONTEAOT 


reason of subsequent impossibility, because in 
making the contract he might have guarded 
u p. D. 6}. himself against such accidents. {The. Moorcoch. ) 

Thus__charter'parties are usually drawn with 
a protective clause such as ‘act of God, restraints 
of princes^ and rulers, the King’s^enemies, fire, 
dangers and accidents of the seas, rivers, and 
navigation always excepted,’, and a charterer 
having contracted to provide a full cargo of opal, 
will usually protect himself by a ‘ strike clause 

The following case may be noticed : — 

A. let to B. a seam of coal for a term of years, at an 
annual rent, and until the working began at a nominal 
rent of £6 a year. B. covenanted to fairly, honestly, and 
d\ily work and get the whole of the seam. After incurring 
great expense found it impossible to work the coal 
without heavy loss, and prudently discontinued opera- 
tions. Hcld^ hait he had broken his covenant and was 
1606, A. c. liable in damages, (Cliarlesworlh v. Watson.) 

But in t^p^cas^^ subsequent impossibility 
willafford a good dei'ence, based on the pre- 
sumed intention of the parties. 

(i.) Where the impossibility arises from a 

persons are taken to contraW with reference 
to the law existing at the time. 

Illustrations. ’ 

A. gave a long lease of land to B,, covenanting as lessor 
that neither he nor his assigns would erect on the adjacent 
land which he retained any but ornamental buildings. ■ A 
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railway company under parliamentary powers took tko 
land A. kept and built a railway station thereon. Held, 
that the lessor was discharged from his covenant. {Baily L. n. 1 1 
V. De Grespigny.) 

So also the force of a declaration of war is equal to 
that of an Act of Parliament in this regard, for it makes 
acts of trading with the enemy illegal. [Bspoaiio v. 7 b. ■!! B 
Bowden.) S 1 


(ii.) When the contract relates to a specific 
thing^nd cannot, as the parties Imow, be ful- 
imnm7 unless the specific thing continues to 
exist, it is usually subject to the implied con- 
dition of the continued existence of the thing. 
If the thing perishes without the fault of either 
party the contract is at an end. 


Illustrations. 

(а) A. agreed to let his hail to B. for some public enter- 
tainments ; before the date of the first entertainment the 
hall was destroyed hy an aecidental fixe. This was held 
to discharge both parties. {Taylor v. Caldwell.) And see 
Nickoll and Knight v. AaMon, Edridge t& Oo., and § 7 of 
the Sale of Goods Aot.^. 

(б) The defendants, who were brewers, agreed to sell 
and the plaintiffs agreed to buy a jl ^ .fjlie^ CT ains. made by 


3 B. & S. 
826. 

im. 2K 
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the defendants for ten years. After five years the defen- 
dants sold their business and so ceased to make grains. 
In an action by plaintiffs, held, that there was no implied 
contract that the defendants would not by some voluntary 
act prevent themselves from carrying on sales. Judgment 
for the defendants. (Hamlyn cfc Co. v. irood cfc Co.) And 
see Turner v. Qoldsmilli. 

So where there is an agreement which is 


1831, 2 Q. 
488, C. A. 
1891, 1 Q. 
544, C. A. 
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based on the assumption by both parties that 
a certain event will in the future take place^ and 
that event is the foundation of the contract, and 
through no defardt in either party, and owing 
to circumstances not in the contemplation of 
the parties when the agreement was made, it 
happens that before the time fixed for the 
event it is ascertained that it cannot take 
place, the parties are both discharged from any 
further performance, but, unless the contract! 
can be treated as rescinded ah initio, any 
payment previously made or right accrued | 
will not be disturbed. (Per Romer, L.J., hij 
im.iK. B. Cliandler Y. Wd)ster.) 

493, b. A. 

Illustration. 


The defenclaEt agreed to let his rooms to the plaintifi 
to see the Coronation procession, 1902, for £141 16s. 
The •price was to be pa-id in advance. The plaintiff paid 
£100 on account. The King fell ill, and the Coronation 
was put off. The plaintiff sued for return of his £100, 
'the defendant sued for the balance of £41 16s. Judgment 
in both cases for the defendant. , (Chandler v. Webster.) 


From the other so-called ‘ Coronation cases 
where rooms were hired or steamer chartered 
to see the show, the law may be collected as 
follows ; — If the sole basis of the contract was 
either expressly or by necessary inference, the 
happening of the procession or the naval 
review, the postponement out the contract 
short, leaving the parties in the position, it 
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found them at the moment, viz. no further 
payment to be made on the one side, on the 
other, no return of payments, if any, already 
made on account. (Krell v. Henry, and Civil'-ms,^ 
Service Go-operative Society v. General Steam im,i' 
Navigation Co . ) 

If, however, the object was twofold, as to see 
the review and cruise round the fleet for a day, 
then, as the fleet remained there, although the 
review was postponed, there was no total 
failure of consideration, and the agreed hire is 
payable. {Herne Bay Steamboat Go. v. Hutton.) 1003,2] 
(iii.) Contracts for ^personal service^ are, ' 
unless the contrary cleanya^pearST^^mional 
on the continuance of the ahihty, mental and 
corporeal, to perform them. 

Ilhiatratims. 

A., an eminent ^^ar t^t, contracts to play the piano at a 
concert, but is ‘incapacitated by illness. Held^ a good 
defence, for no deputy could perform, nor in case of 
death could the executors. {Robinson v. Davison.) L. E. 6 

So with regard to a promise of^m^^ge, de^h excuses, 
and an action for breach of tKe^romise cannot bo brought 
against the executors. In the case, however^ of Hall v. E. B. 4 
WrigM it was held, by four judges of the Exchequer 
Chamber to three, that a disorder causing bleeding from 
the lungs, though it might make marriage extremely 
imprudent, yet did not make it impossible : Lord ! 
Campbell observing that a lady might innocently desii’e' 
consortiwn viiae with him, as she might with a mutilated 
pprson, might obtain rank and station thereby, and as his 
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widow beconao dowable out of Ms lands. It seems, however,® 
that, had she so chosen, the lady might have declined to 

Peake, Ad. proceed further. (See AicJiinson v. Baker.) 

Cas. 103 

Acts of God — ^by which term is meant some 
natural accident which it is practically impos- 
sible to foresee or guard against, as an extra- 

1 c. p. I), ordinary storm [Nugent v. Smith ) — will not, 
however, discharge other contracts unless it 
can be inferred from the terms of the contract 
that such was the intention of the parties, for 
it is open to the parties to contract not abso- 
lutely but conditionally. 

By ’breach. 

When a party to a contract breaks his agree- 
ment, the injured party has always a right of 
action for damages. 

But it is not in every case that he is entitled 
to throw up his part of the contract and treat 
it as at an end. In other words, it is not every 
breach that discharges the contract. ^ 

B. may decline to go on, and is excused from 
going on when the conduct of A. is such that 
it amounts to a renunciation or an absolute 
refusal to perform the contract. The true 
q^uestion is whether the conduct of A. evinces 
an intention to be no longer bound. 

If A. says in effect, ‘ You may go on and 
perform your part, but I will not perform 
2 B. u Ad. mine ’ [Withers v. Beynolds), B. may say, ‘ That 
is good enough notice, I will not go on and 
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he may, though he need not, treat the contract 
as at an end and immediately sue for the 
breach. {Hoclister v. De la Tour, and Mersey 2%. 
Steel and Iron Go. v. Naylor, Benzon & Go.) 9 a, 

43i. 


Illustrations. 

[a] The defendant engaged the plaintiff as a courier at ~ 
£10 a menth, the service beginning on 1st June. Before 
that day he informed the plaintiff that he should not 
require him ; and before that day the plaintiff took 
proceedings. Held, that the plaintiff’s right of action 
accrued immediately on the receqrt of the explicit re- 
nunciation, and that ho was not bound to ■wait till 1st 
June. (Hoclister v. De la Tour.) 

(b) A. promised B. that he would marry her ■when his 
father died. In the lifetime of his father he explicitly V 
■withdrew his i^romise. Held, that B. could immediately 
bring her action without waiting for the father’s death. 
(Frost V. Knight. ) 

A.’s conduct may vary ; he may, as above, 
explicitly renounce, or be may by bis conduct 
make it impossible to carry out the contract. 


Illustration, 

A. promises to marry B. on 10th May. On 1st April he 
marries G. B. can immediately bring her action, and 
need not wait till 10th May. (Short w. Stone.) 8 Q. 

In tbe above cases tbe renunciation or 
impossibibty bas occurred before tbe time for 
performance : it may occur in tbe course of 
performance. 
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Hhtstrations. 

(а) The plaintift contracted with a railway company to 
supply a certain quantity of ‘ chairsj at a certain price. 
Ho delivered about half, when the company gave him 
notice that they would take no more. Held, that this 
express renunciation relieved the plaintiH from tendering 
the balance, and entitled him to forthwith sue the com- 

17 Q, B. 127 . pany for breach of contract {Gori v. Ambergate By- Co.) ; 

8 Bmg. 14. Planclie v. Colburn, where the defendants 

made the performance of the contract impossible, and 

loos, A. C, Ogdens, Limited, v. Nelson. 

(б) A company agreed with its manager that he should 
hold office subject to twelve months’ notice on cither side, 
with a restriction on his right to trade after he left the 
employment. The company wrongfully dismissed him 
without notice. HeW,^that he was entitled to treat this as 
a repudiation of the contract, could sue for damages, and 

1000 , A, C. was not bound by the restraint. (General Billposling Co, v. 
Atkinson. ) 

The same view was taken in a similar case 
where although there was no wrongful dismissal 
the termination of the engagement was due to 
the company’s dereliction of duty, viz. a com- 
pulsory winding up, which disentitled it to an 

1910, 2Cii. iniunotion. (Measures Bros. Ltd. v. Measures.) 

248 C A 

’ ■ ■ In the oases above mentioned it has been 
plain that the one party, whom we will call A., 
either would not or could not do his part or 
any of it. 

But if A. fads to carry out some of his part, 
and yet the contract is not thereby made 
incapable of performance, and A. does not 
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deqline to go on, under what conditions is B. 

{a) entitled to his discharge or (&) bound to 
content himself with going on and claiming 
damages for the breach ? 

The answer to this depends on whether the\ 
two performances are concurrent conditions, and 
this is a question of the intention of the parties. 

The promises may be independent ; thus — J 

‘ It a time is fixed for payment and none for doing that 
which is the consideration for the payment, an action lies 
for the purchase-money without averring performance.’ 
{Mattooh V. Kinglalce.) lOA, 

Where they are independent, non-perfor- 
mance by one will not release the other. 

As a rule, however, when each promise forms 
the whole consideration for the other, they will 
hardly be taken to be independent unless there 
is clear evidence that the parties so intended. 
(Glazebroolc v. Woodrow.) st.b 

It may be that there is a variety of terms in 
the contract and one of them has been broken. 
Does this breach discharge the contract ? The 
answer depends on whether the term was of 
such importance as to go to the root of the 
contract. 

Illuslration. 

Plaintiff contracted with the Italian Opera, one of the 
terms being that he was to be in London six days at least 
before the performance, to rehearse. He appeared two 
days before, whereupon the defendant threw up the 
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oontraot.. that this term was not in the nature of 

a condition precedent, that it did not go to the root of the 
l^Q. B. D contract, but was proper for dances. {Bellini v. Gye.) 

The ‘ g,uantum meruit 

When a person has done worlc or services for 
another, and no price has been agreed, the 
Court or jury assess the value at the usual or 
reasonable rate of remuneration on the assump- 
tion that this was the intention of the parties. 
This value is called a quantum meruit for work 
and services. It may, however, be that A. 
has agreed to do certain services for B, for 
a certain price, and that after A. has done some 
of his part, B. renounces or makes it impossible 
for A. to complete. The contract is then at an 
end, and A. can sue B. foil damages for the 
breach, and a;lso on a qiiantumjneruit, i.e. on 
a new implied contract for the value of the 
work he has already done. 

The position of the parties is, however, 
materially affected by the question whether 
the contract is ‘ entire ’ or ‘ divisible If A. 
agrees with B. to do a definite job for a lump 
sum, that is, as a rule, an ' entire ’ contract, and 
till the job is done no money is owing ; either 
all is due or nothing. No question can arise of 
a quanUim meruit. Each consideration is a whole 
and cannot be divided. Thus if I take a cab 
to carry me from Piccadilly to Paddington, 
and the driver stops at Marble Arch and will 
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go no further, he has no claim on me for the 
distance he has driven me ; on the contrary, 
he would be liable in damages for his breach. 

Illustralions. 

(а) Cutter was engaged for a lump sum of 30 guineas 
to serve as mate on a voyage from Jamaica to Liverpool. 

He died after two-thirds of the voyage. As he had not 
completed Ms contract, the 30 guineas were not owing. 

His executors, however, claimed that payment was due for 
what he had done up to the time of his death. Held, that 
it was an entire contract and could not be apportioned. 
{OuUer V. Powell.) tT. 

(б) A. contracts to make B.’s chandeliers complete for 
£10, but only does half. He can recover nothing. {Sm- s B. 
okdr V. Boivles.) 

Where plaintiffs have contracted to do an 
entire work for a specified sum, they can 
recover nothing unless — 

i, the work be done ; 

Or ii. it was the defenda^’s fault that the 
work could not be completed ; 

Or iii. there is something to justify the con- 
clusion that the parties have entered into 
afresh contract. (Per Blackburn, J., in l e. 
Applehy v. Myers.) 

This judgment was quoted with approval in 
the following case : — 

The Japanese Government purchased in this country 
a warship which was placed in charge of a captain to navi- 
gate on their behalf from the Tyne to Yokohama. The 
plaintiff contracted with the captain to serve as one of 
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the crew for the voyage for a fixed sum. On the arriv&l of 
the ship at Aden, they heard that Japan had declared war 
on China. The plaintiff then refused to continue, and 
left the ship and brought an action for the whole lump 
sum. The declaration of war not only exposed the' 
plaintiff to the penalties of the Foreign Enlistment Act, 
but altered materially the risks of the voyage he had 
undertaken. It was also uncontradicted that at Adent 
the captain said that the run was ended and that they 
(the crew) might go on by the month. Held, that the 
plaintiff was right, that the captain was the agent of the 
Japanese Government and was bound by their actions, 
that aa his principals had declared war, they had altered 
the risks that the plaintiff had contracted to run, and so the 
contract could not be completed in its original terms, 
and therefore the plaintiff had a right to the stipulated 
sum. He satisfied both conditions ii. and iii. laid down 
1805, 2 q. B. liy Blackburn, J. (O'Neill v. Armstrong, Mitchell (Si Go.) 

So when a sailor signed on for an ordinary trading 
voyage out to the East and back at £5 a month : the ship 
carried contraband, a fact unknown to the sailor though 
known to the captain, was seized and condemned as prize. 
The crew were sent back to London and suffered hard- 
ships. Hdd, that as the shipowners broke the agreement 
by altering the character of the voyage, the sailor could 
recover his wages up to his arrival in London and damages 
1P05 2K.B for breach of contract. (Austin Friars S. S. Go. v. Strach.) 

315. 

Whether a contract is divisible or entire 
depends on the nature and circumstances of the 
10 East, 295 . case. As Lord Ellenborough said in Ritchie, v. 
Atkinson, you must ‘ consider the reason and 
sense of the thing as it is to be collected from 
the whole contract’. 
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Illustrations. 

(а) This was a promise to load a complote cargo and 
deliver the same on being paid freight at speoifio rates. 

The plaintiff came away with his eargo inoomislete under 
fear of an embargo, and the defendant declined to pay 
anything. ffeM, by Lord EUenborough, that the loading 
a complete cargo was not a condition precedent, but that 
delivery of cargo is in its nature divisible. The defendant 
was accordingly left to his remedy in damages for the 
short delivery. {Sitchie v. Atkinson.) 

(б) So a contract to deliver by instalments has been 
held to be divisible {Simpson v. Orippin), in which case a j., k. 
failure to accept the whole of the first instalment was ^ 
hold not to justify repudiation, and see also Mersey Steel 9 Ap 
and Iron Co. v. Naylor, Benzon tb Co. 


This, it must be noticed, is not a rule of law, 
for other ‘ instalment ’ cases have been decided 
differently. (Hoare v. Bennie.) Whether any^n, 
particular ‘ instalment ’ contract is divisible or 
not, depends on the terms of the contract and 
the circumstances of the case, So by the Sale) 
of Goods Act, § 31, these considerations 
determine whether the breach of contract is 
a repudiation of the whole contract or whether 
it is a severable breach giving rise to a claim for 
compensation, but not entitling the party to 
treat the whole contract as repudiated. 


Illustration. 

A shipwright undertook to put a ship hij_ thorough re- 
pair no mention being made of the amount or time of 
payment. He began, and then asked to be paid lor what 
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he had done else he would not prooeed. Held, that there 
was no special agreement taking this out of the general 
employment of a shipwright, and that he had not bound 
himseK to do the whole work before he asked for payment. 

& Atl (Roberts v. HavelocL.) 

Difficulties of this sort are avoided by special 
arrangements being made for payment by 
instalment, especially where, as in large build- 
ing contracts, the builder cannot wait till the 
end for payment, and the employer wishes to 
be sure that the work is satisfactory befoijlig 
paying. In such a case it is customary bo 
arrange for payment by instalments, .the pro- 
duction of the architect’s certificate being 
a condition precedent to payment. 

By operation of law. 

Merger. — ^This is the substitution or accep- 
tance of a security which in the eye of the law 
is of a higher operative value, in place of 
another. Thus a parol contract may be merged 
in a specialty, if the parties embody their 
existing contract in a deed, and both are 
merged in a judgment, if action is brought on 
the parol contract or the deed, and judgment 
is recorded thereon. In the latter case, if the! 
loser made default in satisfying the judgment,! 
the witmer would sue not on the original oon-j 
tract but on the judgment. 

Bankruptcy. — Of this it need only be said 
that an order of discharge releases the debtor 
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from all debts provable under the Bankruptcy, 
whether in fact proved or not. 

Alteration of a writteu mstrument, — An 
alteration by way of addition or erasure, in 
a material part discharges the instrument, 
whether specialty or parol, nnl^s it was made 
by mistake. {Wilkinson -v . J ohnson.) as 4 

Such alteration must be without the consent 
of the other party, else there would be a new 
contract, when the Stamp Act might require to 
be considered, and the alteration must be made 
by one party, or by a stranger while the instru- 
ment is in the said party’s control, and for his 
benefit, 

An alteration is said to be in a material part 
when it makes the operation of the instrument 
different. 


Illusliaiiotis. 

(a) A. diew a biU of oxoliange ou X., payable three 
months after date, viz. 26th March, to B., X. accepted it, 
and B., having first altered_26th March into 20th MaiAii, 
thiiiS accelerating the day of payment, endorsed it to the 
plaintiff, who sued X. Held^ that the unauthorized altera- 
tion being material, destroyed the instrument, [Master 2 H. 4 
V. Miller.) 

(5) The defendant gave a promissory note to this effect, 

‘ I promise to pay Mr. Edward Aldous the sum of £125.’ 

When presented for payment the words ‘ o^^mand ’ had 
been added. Held, that this was immaterial, all notes 
which express no time for payment being payable on de- 
mj.nd. [Aldous V, Cormvell.) qb’ s 
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9 Q. B. D. 
556 


11 Co. 26, 

15 East, 20 
26 L. J, Ex. 
153. 


45f40Vlot, 
0. 01, § 61. 


1896, Ap. 
Cas. Sll 


11 CJ. B, D. 
84. 


So in Suffell v. Bank of England an alteration in. the 
numher of a Banlc of England note was held to he fatal, 
such being held a material part of the instrument for 
business purposes. 

The doctrine has been applied to deeds 
{Pigofs case), bought and sold notes (Powell v. 
Divett], a charter-party (Croo/cKiii v. Fletcher), &o. 

As regards bills of exchange, 

‘ Whore a Bill or Acceptance is materially altered with- 
out the assent of aU parties liable on the bill, the bill is 
avoided, except as against a party who has himself made^ 
authorized, or assented to the alteration, and subsequent 
indorsers. 

‘ Provide^ that, 

‘ Whore a bill has been materially altered but the 
ijilteration is not apparent, and the bill is in the hands of 
a holder in due oourse,^suoh holder may avail himself of 
the bill as if it had not been altered, _and may enforce 
payment of it according 1o Us original' tenor’ And see 
Soholfleld V, Lord Lmdesbormigh, on o point of estoppel. 

It has been held that the provisions of this 
Act do not apply to Bank of England notes. 
(Leeds Bank v. Walker.) 

The loss of a -writteii instrument deprives the 
party of evidence, which may be a serious 
matter. With regard, however, to BiUs and 
Notes the Act of 1882 provides that if the 
holder of a bill loses it before it is overdue he 
can compel the di’awer to give him a duplicate 
on giving him an indemnity in case the lost 
bill should be found (§ 69), and that if a proper 
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indemnity be given against the claims of any 
other person upon the bill, the Court may 
order that the loss shall not be set up aa 
a defence to an action on the bill (§ 70). 

The same rule applies with regard to iBank 

Notes. {McDonnell v. Murray, and Noble v. on. c. 

BanJc of England. ) 2 li & 

353. 

Slalules of Limitation. 

It is not correct to say that the Statute.s of 
Limitation operate to discharge or extinguish 
a debt or contract. What they do is to afford 
an absolute bar to_ an actionJorOTght outside 
the prescribecl time limit, If, buF only if, the : 
debtor cho ose s to plead the statute. If he 
does not, the law regards the obligation as still 
valid. Thus an executor can, if he chooses, pay 
a barred debt, and charge it against the 
personal estate of the deceased, and if that is 
deficient, against the real estate. {Lowis v. l. e.i 
Bumney.) 

Simple contract. By the Limitation Act, 21 Jac. 
1623, § 3— “■ 

‘ Actions of account aud upon the case, ... all actions 
for debt grounded upon any lending or contract without 
specialty, all actions for debt for arrearage,? of rent shall 
he commenced and sued within sis years__next after the 
cause of such actions of suit, aud not after.’ 

This section applies to all actions of debt by 

c- L 
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simple contract, notwitlistanding the debt is 

1880, 1 Q, B. also secured by a charge upon land. {Barnes v. 
Glenton. ) 

IV c™’ Specialties. — By the Civil Procedure Act, 

1833, § 3— 

‘ All actions of covenant or debt on any bond or other 
specialty shall be commenced and sued . . . within twen^ 
years after the cause of such actions or suits, but not 
after.’ 

a7&38viot. Money charged upon land. — By the Real 
Property Limitation Act, 1874, §§ 8 and 9 — 

‘ No action or suit . . . shall be brought to recover any 
sum of money .secured by any mortgage judgment or lien 
or otherwise charged upon or payable out of any land or 
rent at law or in equity . . . but within twelve years_next 
after a present right to receive the same shali have accrued 
to some person capable of givhig a discharge or a release 
of the same, unless Jn the mean time some part of the 
principal money, or some interest thereon, shall have boon 
paid or some acknowledgment of the right, thereto shall 
have been given in TO’iting signed by the person by whom 
the same shall bo payable or his agent, to the person 
entitled thereto or his agent.’ 

The liniitatiou imposed by this last Act 
applies to the personal remedy on the covenant 
in the mortgage deed as well as to the remedy 
against the land. An action by the mortgagee, 
though on the covenant, is none the less an 
action to recover money charged on land. 

Button,) 
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Fry, L.J., in Fearnside v. Flint, extended 22 ch. ] 

579 

the rule to a collateral bond given by the 
mortgagor, lor to hold otherwise would be to 
give an instrument a different effect because 
it was not on the same sheet of paper. (Per 
Bowen, L.J,, in In re Powers, Lindsell v. 
Philips.) 


ao Oh. I 
297, c. I 


llluslmiion. 

The clefendanta mortgaged to the plaintiff their rever- 
sionary interest in the real estate devised under the will 
of A., a testatrix, to secure advances. The mortgage 
deed contained a joint and several covenant to repay the 
loan with interest. More than twelve years and less than 
twenty years after the last payment of interest or acknow- 
ledgment by the defendants, the plaintifi brought his 
action to recover the amount of principal and interest 
due under the covenant. A., the testatrix, was still living 
at the time of the action. Hdd, that the money payable 
under the covenant was ‘ money charged upon or payable 
out of land ’ within tho meaning of the Aot of 1874 
and that the limitation of twelve years applied, though 
the subject matter of the mortgage was a reversion, and 
a reversion which had not fallen in at the date of the 
action. {KirhlanA v. Peaifiekl.) 1003 , IK. 

758. 

Though the statutes begin to talce effect as 
soon as the cause of action arises, yg;^their 
may be suspended. By the iohit 
he Limitation Act, 1623, the Civil 
Procedure Act, 1833, and the Mercantile Law 
Amendment Act, 1856, the infamy, co verture 
or. insanity of tho plaintiff, ^if_Misting when the 


effect of t 
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actio n arises, suspends the operation of the 
statxxtes as regards both simple contract and 
specialty, till the disability is removed, when 
the statutes begin to run. 

If the defendant is beyon d the seas_when the 

iAiiut, action arises, the operation is suspended till he 
0 . 16 , § 10 . , 

3&iWiii. returns. 

IV. 0.42, §4. statute has begun to run, 

a disab ility supervening ^ will not stop or 
suspend it. 

The plaintiff i^no_rance__ of his right is 
imm^rial. But^if the ignorance is produced 
by the fraud of the defendant, the statute does 
not run against the plaintiff until discovery of 
the fraud, or till such discovery can be reason- 
imputed to him. {Gills v. Guild.) 

Revival of Claims for Belt. 

liability dd)t, whether by specialty or 
simple contract^ n^ reviyedj_with the effect 
of taking the case out of the stativbe and renew- 
ing the time of limitation. This may be done 
by an ack nowledgm ent or promise in wiitmg 
signed by th e de bto r or his duly authorised 
agent, by par ^ paymen t of the debt, if made 
under circumstances from which a promise to 
pay the remainder may be inferred, or by 
payment of interest . This is permitted as to 
ivc.™‘ specialties by the Civil Procedure Act, 1833, 
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and as to simple contracts by Lord Tenterden’s 9 Ooo. 
Act, 1828, and the Mercantile Law Amendment ^ 9*20 
Act, 1836. 

In a simfle contract debt, an unconditional 
acknowledgment need not contain an explicit 
promise to pay. The promise may be inferred ; 
imless there is coupled with the acknowledg- 
ment a refusal to pay, or a conditional or 
lunited promise, so as to negative the inference 
of an unconditional promise. 

Illustrations. 

(a) A. owed B. £210, and after the Statute of Limita- 
tions had run wroto to B.’s solicitors, ‘ I admit I owe your 
client £210, but I cannot meet this liability at the moment, 
though I hope to call on you within 14 days to make 
a definite proposal for repayment with interest.’ 
that there was a sufificient aclmowledgment to take the 
case out of the statute. (Cooper v. Kendall.) 1909.1 

(h) A. owes B. a debt and gives him a cheque for £20 
in part payment on May 10, 190Q. B. agrees not to pre- 
sent it tiU June 20, when it is duly paid. On Ju ne 18 . 

]^_6j B.’s executors issued a writ for the balance. HeW, 
that the statute ran from May 10, 1900. [Marieco v. 1908,2 
Bioliardson.) If, however, the debtor wrote, ‘ I know I owel ' ' 
you £10, but youaremuch mistaken if you think I am; 
going to pay’, or gave his creditor a £5 note, saying, j 
‘ Take that ; it’s all you’U get ’, that would not be enough, j 
(Marreco v. Richardson, per Fletcher Moulton, L.J.)_^Noi| 
would an acknowledgment expressly made ‘ without* gre-i 
judice’. (Cory V. Brelton.) -to. &I 

But the acknowledgment provided for by 
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3 & 4 Will. IV. 0 . 42, in order 
debt out of the operation of that statute, need 
not he made to the person entitled, or amount to 
4 Diew. 432. a promise to pay. Thus, it was held in Moodie v. 
Bannister that an admission of a bond debt 
contained in the answer of the executors of 
the obligor in a suit to which the obligee was 
not a party, was sufficient to take the bond debt 
out of the operation of the statute. 



CHAPTER X 

EEMEDIES 

Poe a breach of contract both Common Law 
and Equity provided remedies. Common Law 
gave an action for damages,^ Equity an action 
for specific performance or claim for an 
injunction. 

Damages are either general or special ; 
general, those which are caused by the b reach, 
irrespective of special circumstances, e.p. the 
deprivation of goods caused by failure to 
deliver under a contract ; spe.cial b eing for the 
further consequences caused by the_bre^ch 

^ 111 certain casea the damages awarded maybe nominal 
or exemplary. Nominal dam^es are given when, though 
there has been a bi'eacSrof contract, no appreciable damage 
has been sustained, gr_ whore, if the injury is independent 
of contract, the plaintiff states that the real object of his 
action is to got a legal decision as to his rights, e.g. to 
establish his title to land, or to vindicate bis oharaoter. If, 
however, in an action for defamation, the jury give nomi- 
nal damages because they consider the plaintifi’s character 
worth no more, these damages are called ‘ contem ptuou s,’ . 

Esemgla^„^mMoe^ are given not merely to ooiupensate 
the plaintiff, but to mark Jndignatmn at the defendant’s 
conduct. Though not uncommon in actions of tort, they 
arc not given for breaches of contract ex cept in cases where 
a breach of promise to marry has been aggravated by 
seduction, 
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0 Es. 341. 

L.E. 8C. 
131 


2 B. & C. 
624. 


occurring under special circumstances, e..g. the 
loss” caused by laflufe to deliver goods'"tmder 
a contract to deliver for a special purpose. 

With regard to general damages, the measure 
is that the plaintiff is ito be* put, ‘ so far as 
money can do it, hi the same situation as if the 
contract had been performed.’ 

General damages are res tric ted to the natural 
and ordinary consequences of the breach com- 
plained of, i.e. such as might be considered as 
arising according to the usual course of things 
from such a breach. 

If, however, there are special circumstances 
present which will inflame the damages, it is 
necessary that notice of these circumstances be 
giv^to the party sought to be made liable, and 
even if notice be given he is not liable for the 
special damages unless it appears or can be 
implied that the contract was made upon the 
basis of these circumstances. Otl^rwise these 
damages are said to be ‘ too remote,’. 

These rules are usually considered deducible 
from the case of Radley v. Baxendale, qualified 
>. by the judgment in Horne v. Midland By. Go. 

lUvstrations. 

(a) If A. contracts to deliver goods to on a certain tjay 
at a cer tain price, and faUa to dojp, the natural damans 
are the difference_ between the contract ;^oe~and the 
market price at the time when B. has notice of the breach. 
(Qamsford v. Carroll.) 
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In such a case, B. is entitled to supply himself in the 
market and charge A. with the cost, hut he must not delay 
oil a rising market, for he is bound to take all reasonable 
steps to mitigate the damages, and he is not_mtitled to 
make good A.’s contract in an unreasonable or oppressive 
manner, e.rj . : — 

(6) A., travelling for amusement, misses a train by de- 
fault of the railway company. Though there was another 
train starting in an hour, ho took a speoial^traiu and 
claimed the expense. hfeZd, that this was unreasonable. 
{Lehlanche v. L. cb N. W. Ry. Oo.) i c. P. 

Eor a case of mitigation of damages see Wcrlheim v. ^ 
OMcovtimi Press Go. 30 i, P. 

(c) A. intrusted the broken shaft of his mill to B„ a 
carrier, foi' oaniage to the manufacturers, B. promising 
to deliver it next day. E. negligently failed to deliver 
for several days, during which time” tlie mill was idle. A. 
claimed as damages the loss of the profits which lie would 
have made had B. carried out his contract. Held, that 
M B. did not know that this result would follow,. he was . 

not liable for the special damage. (Hadley v. BaxendaU.) 9 bx, m 

(d) A., a earlier who had undertaken to carry certain 
goods to a public exhibit^, was hoid^to have suj^ient 
notice of the purpose to make him responsible for the loss 
of probable profits of exhibiting the goods which he failed 

to deliver in time. (Simpson v. L. N. W. Ry. Go . ) 1 q. B. 

(e) A,, a pa^enger by_ train, owing to the railway not 

making a oonneotion, loses some business appointments, 
has to walk to his destination, and catches cold. He 
cannot recover for his loss of business (Hamlin v. ft N. Ry. 1 h. scj 
Go.), nor for his illness, but he can Jor^his^personal iimon- 
venjence. (Hobbs v. L. <fc 8. iV. Ry. Co.) l. b. lo 

(/) A., the plaintiff, contracted to supply shoes a 
pair to the Ereiich armj;, an unusually high price. They 
had to he delivered on a certain day or they would not he 
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accepted. The railway was given notice of the time limit, 
and of the right of refusal, but not of the unusually high 
price. They were delivered too late, and were sold in the 
market at 2s. 9d. a pair. The plaintiff claimed the difference 
between 2s. 9fZ. and 4s. a pair. It appeared that the 
market price had not varied between the day on which the 
shoes ought to have been delivered and the day on which 
they were received. Edd, that the_ defendants were not 
L. n. 7 C P. liable for the special damage. {Horne v. Midland By, Oo.) 

[g) The defendants agreed to sell to the plaintiff thg hufl 
of a floating boom derrick and deliver it at a certain time. 
They believed that the plaintiff wished it for a coal store, 
which was the natural use, but in fact the plaintiff wished 
to use it for transhipping coals from colliers into barges, 
but ho gave no notice of this special purpose. The defen- 
dants were late in delivery. Held, that they were liable 
for the loss of such profits as would have been made by 
li.E. 8 Q. B. using the vessel as a coal store, for more. {Oory v. 
Thames IronworJes Go.) 

‘Yi§>Th.e fact that damages are difficult to assess 
does not make them too remote. _ Assessihilitv 
is for the jury, remoteness for the judge. 


lUusiratimi. 


A person was a oompetitoir in a Beauty Show, which was 
to lead to a theatrical engagement. Having got into 
a selected class, she was by breach of contract removed 
from that class, and so lost a 4 to 1 chance. Held, that 
she might be entitled to recover not merely nominal hut 
1911, 2 K B. substantial damages^, {Chaplin v. Hicks.) And compare 

1910^ K*B Sapwell V, Bass, 

486 .’ 


If one party repudiates a contract .such 
repudiation is of no effect unless accepted and 
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treated aa a breach by the other party. If ao 
accepted by the other party there ia what is 
called an anticipatory breach of contract, and 
the damages are calculated as on the date of 
the acceptance — as if the contract had then run 
out. Bu.t_the other party is not obliged against 
his will so to accept the repudiation as to be 
bound by the measure of damages on the day 
of repudiation. So where A. contracts to 
deliver goods a month hence, and repudiates 
to-morrow, B. may decline to accept repudia- 
tion, and may claim that A. deliver the goods 
at the time fixed in the contract. In such 
a case there is no breach till the expiration of 
the contract time, and that is the moment at 
which the damages are calculated. {Tredegar is mmoa 
Iron and Coal Co. v. Hawthorn.) ua! ' 

‘ Liotuidated Damages ’ and ‘ Penalty 

‘ There is nothing illegal or unreasonahle in the j)artie 3 
by their mutual agreement settling the amormt of images, 
rmoertain in their nature, at any sum upon which they 
may agree. In many oases, such an agreement fixes that 
which is almost impossible to be accurately ascertained, 
and in all cases saves the expense and difficulty of hringing 
■witnesses to that point.’ (Per cur. Kemhle v. Farren.) 6 Bing, I 
And seefTFetsfer v. BosaTimiet., 1912, A. 

n .,ii„. I, mniiiiiii Si mu i !!■ il^ 3 ^^ 0 

Such an assessed sum is called ‘ liq. uidate.d 
damages 1, and is recoverable in full on a breach 
occurrmg. 

If, however, the contract fixes a sum of 
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money to be paid on a breach, with no intention 
of assessing damages, but as a penalty to be 
held over the other party in terror^ to secure 
performance, this is called a ‘ penalty,’, the 
Courts ignore it, and the plamtiff can only 
recover the damages actually sustained. 

‘ Whether the sum mentioned in the agreement is to he 
treated aa a penalty or as liquidated and ascertained 
damages is a question of law to he decided by the judge 
c, Ti. 727. on a consideration of the whole instrument.’ {Sainlet v. 
Ferguson.) 

The judge must look to all the circumstances 
of each particular contract — ^to what the 
parties did, as well as to the language used — 
and must say from them what the intention 
1906 , iK.B. of the parties was. [Pye v. British Automobile 
Syndicate. ) 

The expression used by the parties is not 
decisive, ~and if the parties have used the 
expression ‘ liquidated damages ’, that ought 
to he disregarded only in plain cases, where the 
plain intention of the parties, to be gathered 
from aU circumstances, is that the sum is to be 
a penalty. (Per Bigham, J., in Pye v. British 
Automobile Syndicate.) 

It is a question not of yrords^ or of forms of 
speech, birb of substance and of things., (Per 
1205 , A. 0 ■ Lord Davey in Clydeban^ Engineering and 
' Shipbuilding Co. v. Castaneda.) p'KJ, 

The fact that a deposit had been made of the 
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sum in question is a material circumstance to 
be taken into account as in favour of liquidated 
damages. {Pye, v. British Automobile Syndicate. ) 


There are, however, certain presumptions,, 
viz. : — 


(ffl) A fixed sum to be paid on a breach of 
a contract which is of uncertain value is 
presumptively liquidated damages. The fact 
that the sum is excessive is not of itself a 
sufficient ground for treating it as penalty ; for 
the parties may make their own estimate. 
{Astleyv. Weldon.) 35?'^^’ 

(b) A fixed sum to be paid on the breach of 

any term in a contract wliich contains terms, 
all of uncertain value, is presumptively liqui- 
dated damages. {Reynolds V. Bridge.) he. &b. 

(c) A fixed sum to be paid on breach of 
a contract which is of certain value, the suni 
being in excess is presumptively a penalty. 
{Kemble v. Farren.)Sn 

{d) A fixed sum to be paid on the breach of 
any term in a contract which contains terms, 
some of certain and others of uncertain value, 
is presumptively a penalty, for it cannot have 
been fixed with any regard to the value or 
extent of the breach. {Kemble v. Barren.) 

(e) Where a single slump sum is made 
payable by way of compensation on the 
occurrence of one or more or all of several 
eyents, some of which may occasion serious, 
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and otliers but trifling damage, the presump- 
tion is that the parties intended the sum to be 
penal and subject to modification. (Per Lord 
iig-ip- cas. Watson in Lord Elphinstone v. Monhland Iron 
and Goal Go.) 

Illustrations. 

A manager, of a theatre made a contract with an 
actor containing stipulations on each side of varyhig 
importance, as to performances, theatre regulations, 
benefits, and the payment of salary of £3 6s. 8d. a night, 
with a provision that if either party should neglect to 
fulfil any part of the agreement he should pay the other 
£1,000 ; which was thereby declared to be liquidated I 
damages and not penalty. Held, that this was_ a penalty, ^ 
because it extended to any breach, including the neglect 
to pay £3 6s. 8d. a night. The damages were found to 
6 Bing. 141. be £760. (Kemble v. Fairen.) 

(b) The Spani sh Gk iyermnent contracted in 1896, at the 
time of the Spanish-American war, with the appellants 
for the building of four toijiedo-boais, delivory to be 
within periods varying between six and a half months to 
seven and three-qrrarter months from date of the con- 
tracts. The contracts provided that ‘ the penalty for 
later delivery shall be at the rate of £600 per week for 
each vessel,’ The vessels were dehvcred many months 
late : the Spanish Government paid the price and sued 
for £600 per week. He^that the sum of £60(^ was^uT' 
bo regarded as liquidated damages and not as peiralty, ! 
and the Spanish Goveriiment could recover in full, as itj 
would be impossible to estimate the damage in such a case ; I 
and that the payment in full of the price was no waiver of 
1005, A. 0.6, tfi® claim considering the position of afiairs. {GlydebanJe\ 
Engineering and Shipbuilding Go, v. Oastaneda.) ^ J 
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Specific Performance. 

A decree of specific performance is an order 
of Ihe Court that a defendant shall specifically 
perform what he promised.^ It is a remedy 
lying in the discretion of the Court. ‘The? 

Court gives specific performance instead of 
damages only when it can by that means do 
rnore perfect and complete justice.’ (Per cur.^ 
Wilson V. Northampton and B. By.) Thisuu. ooi 
remedy was peculiar to the Court of Chancery ” 
till the JucUcatui'e_Juit gave all Divisions of the 
High Court the same jurisdiction. But by 
section 34 specific performance of contracts 
between vendors and purchasers of real estate, 
including ‘ contracts for leases are assigned 
to the Chancery Division. 

It is only possible here to indicate the general 
principles on which specific performance will or 
will not be granted. 

It will be granted when damages are not an 
ade(juate compensation,, e.g. in a contract for 
the sal e of l and, or in exceptional cases for the 
sale of goods where the chattel has a spmal or 
peculiar value to the party entitled, e.^. a valu- 
able work_o^rt, famil y pict ures or heirlooms, or 
the tobacco box of a club. {Bdls v. Bead.) The j vos. vo 
jurisdiction can be exercised in the case of 
specific goods under the Sale of Goods Act, 1893. se&sv v 

Specific performance will not be granted 
where the Court is unable to supervise 
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effeotuallY tKe perfovmanoej as in contracts- for 
person^ services, e.g. a contract to sing or act 
5 Sim. 33a. at a theatre {Kemile v. Kean), nor where the 
transaction is not above snspicion of nnfair- 
) 0 Boav. B'-*. ness. {Webster v. Cecil.) Nor, as a rule, will 
specific performance be granted at the suit of 
an infant because the remedy is no t mu tual 
iKusa.aos. till he comes of age. {Flight v. Bollancl.) 

The jurisdiction is in personam, and specific 
performance can be granted agamst a party 
withm the jurisdiction, though the subject 
3M. SiK. matter of the contract is outside. {Portarling- 

104. , O 77 \ 

ton V. Soulhy . ) 

Itminction. 

As ‘ specific performance ’ directs a person to 
do, so an injunction (greets him not to do 
somethiirg. Theli^miction is applicable to the 
breach of negative contracts, e.g. restrictive 
covenants. The question whether the per- 
formance of a contract of which specific per- 
formance would not be granted, e.g. for personal 
services, can be indirectly compelled by an 
injunction agamst 'doing anything inconsistent 
with it, must, it seems, be answered generally 
in the negative, ^it if an express negative 
covenant has been added to the express positive 
covenant, the Courts have on occasion restrained 
the breaking of the negative covenant, though 
they could not compel performance of the 
positive covenant. {Lwmley v. Wagner, infru„) 
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Illmtratimis. 

Miss Wagiior contracted to wng at Lumley’s Theatre, 
ami for a certain time to siny nowhere else. She then 
made a contract to sing elsewhere, and declined to sing 
for Lumley. The Conrt would not compel her to sm^ for 
Lumley, but enjoined her from singing elservhere. (Lumley i d. M. & i 
V. Wagner.) 

Where there is no express negative stipulation, it would v 
seem that it is only in very exceptional cases that the 
Courts rvill enforce a positive stipulation indirectly by 
injunction. Thus an injrmction has issued against a eon- 
Iklential clerk, in posses.sion of trade secrets accepting 
other employment during his term of service, for auoli 
conduct contemplates the betrayal of his employer. 
(Robinson v. lleuer, ) isc)g^ 2 Oh 

A mamlatory (njitnction, is in affirmativo form, e.y. order - 
ing a defendant to pull down buildiugawiongfully erected. 


M 



CHAPTER XI 

lUTERPE'ETATION OP CONTRACT ' 

The objeot of the law is to carry into effect 
the intentions of the partieSj and the writing, 
words and conduct of the parties are all 
valuable evidence of what the intention was. 

If A. and B. make a contract by word of 
mouth, w^n the words are satisfactorily 
proved, the question is not what the parties 
meant, but what the words mean,^for persona 
are presumed to say what they mean, and to 
mean what they say. It may be proved that 
the words were used in some technical or 
unusual sense. When this is proved, this sense 
will be given in order to carry out the intention 
of the parties. 

If a contract has been reduced to docu- 
mentary for^.no evidence may be given of tne ^ 
contract except the document itself, or secon- 
dary evidence of its contents when such is 
admissible, nor may the contents of such 
document contradicted, altered, added to, or 
vm'ied by oral e'vidence;, 

Ent_ it is permi^ible to prove that a docu- 
ment which purports tq be a valid written 
^ntract is not what it purports to bg. Thus 
the document, whether under seal or not, niay 
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be proved to be vitiated by fraud, mistake, 
illegality, or to bo dopeiident on a suspensive 
condition not yet fulfilled, which in the case of 
a deed would show it to be an escrow. 


Tllnslration. 


A. and B. enter into a written agreement I'or the wale 
of an interest in a patent, and at the same time agree 
verbally that the agrcoment shall not come into force 
unless 0. approves. O.^does not approve. The parly 
interested may show this, for the evidence is offered not 
to vary a written agreement but to show that there was 
no agreement at all. (Pyj/r v. Campbell.) o E. a ] 


It is also permissible to give oral evidence of 
some separate oral agreement on a matter as to 
which the document is silent,. ancrwKmIi' is not 
inoonsistent with its terms, if from the circum- 
stances of the case the Court infers that tho 
document was not intended to bo tho whole 
agreement. 


lllaalralions. 

A. deaij'od to send oattle b y train trom Guildlord 1,g 
Islington.^ At Guildford Station ho was told that tlio 
cattle would be taken to King’s Cros.s, but lie was indueod 
to sign a consignment note direotuig the cattle to bo taken 
to JNine Elms Station only. At tliis intormodiato station 
they remained and wore uogleoted. Tlio company urged 
that the note wa,s conclusive ovidoiico of the contract. 

that the consignment note did that conslilule. the com- 
plete contract, and that parol evidence wa.s admissible as to,^ 
the prior conversations. (Malpas v. LTa S. W. By. Go.) l. «. i c 
IJhe same principle applies when tho parties arc taken 
M2 
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to have contracted with an un^rstood rsferenoe to uaages 
of trade or otherwise, such not being repugnant to or 
inconsistent with the express terms of the contract. 
E.rj. the defendant by deed leased to the plaintiff his laini 
for twenty-one years. The plaintifE in the last year of 
his term sowed hia land with corn, relying on a local 
custom which entitled the outgoing tenant to hia way- 
going crop, i.e. the corn standing at the oxph’ation of the 
lease. Meld,^th.aA evidence could be given of this ouslom^^ 
Lord Mansfield saying that the custom was reasonable 
and for the benefit of agriculture, and did not alter or 
1 Doug. 200 contradict the agreement. (Wigglesioorth v. DaUison.) 

Butiif the matter is of a sort about which the 
document is not silent, the maxim ‘ expressum 
facit cessare taciturn ’ applies. Only where ‘ the 
contract is silent the custom speaksTj 


Illuatralion, 


A. leased bis land to B. The local custom made the 
outgoing tenant an allowance for ‘ foldago ’ from the 
incoming tenant. If the lease had been silent the custom 
would have spoken. But the lease particularly specified 
the payments to bo made by the inoomhig to the outgoing 
tenant, and did not mention foldage. Hdd, that the 
3 B. & Aid. express terms of the lease excluded the custom. (lFe66 v. 
Flujum&r.) 


So, also, it is not allowed to give oral evidence 
contradicting the terms of a written instrument. 


Illustration. 


1808, 2 Cj. B. 
487, 0. A. 


Evidence of a contemporaneous oral agreemerit to renew 
a bill of exchange .is _i nadmisBib le, because that would 
oontradiot a written instrument in its terms. {N eio London 
Of edit Syndicate v. Neale.) 
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B.ut oral evidence may be given to explain 
s igns or words used in the document, e.g. if they 
are iilegrble', foreign, technical, or local, or if 
though common words they appear from the 
context to have been used in a peculiar sense, 
or as has been said, not simpliciter but secun- 
dum ctuid. In such latter case it is proper to 
inquire what the subject-matter of the contract 
is, as in Burges v, Wickham. p* 

Illustrations. 

(ffl) A lease contains a covenant as to 10,000 rabbits. 

Oral evidence is admissMe to_show that by looal usage 
1,000 rabbits means 1,200., {Smith v. Wilson.) .IB i 

(i) A. soils to B. ‘1,170 bales of gambier’. Oral 
evidence is admissible to show that a ‘ bale ’ of gambior 
is a ijaokage compressed and weighing 2 owt. (Gorrisssn 2 C, l 
v, Perrin.) 

(c) In voyage policies ol marine insuianoe a warranty 
of ‘ seaworthiness ’ is implied. The meaning of ‘ sea- 
worthiness ’ varies ivith the nature and risks of the voyage 
the vessel is to make. It is material, therefore, to ingnire 
as to the subject-matter. (Burges v. Wickham.)'^ In a 3B,& 
der nise of a houae with a covenant to keep it in tenantable 
repaiij it is legitimate to inquire whether it bo an old one 
in St. Giles’ or a now palace in Grosvenor Square for the 
purpose of ascertaining whether the tenant has complied 
with his covenant. {8.O., per Blackburn, J.) 

Evidence may bo given to explain a latent 
but not a patent ambiguity. 

A latent' ambiguity is one not apparent on 
the face of the instrument, though in reality 
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there are two states of fact which ans.wer 
eq^ually well to the instrumeiit. 

Illustmlion. 

A testator devised land to ‘ Stokoham llnthwaite, second 
son oi John Huthwaite’.- In fact, Stokeham Huthwaite 
ms the third son. Evidence was admitted to show whether 
the testator had mistaken the name or the description, 
a B. & Aki. (Doe d. Le Chevalier v. Huthwaite.) 

C32. ' ' 

A patent ambignity is one apparent on the 
face of the instrument, there either being an 
omission or an obvious contradiction. 

Illustrations. 

{a) A. leaves a legacy to B., ‘ according to Mr. ^_his 

will.’ Evideiioe not admissible to show how the blank 
Atk, 239. was intended to be filled. (Baylis v. /!.-(?.) 

(6) A. drew a bill of exchange for ‘ two hundred pounds ’ , 
but the figures at the top were ‘ £246 and the stamp 
corresponded with the higher amount. Evidence "not 
admissible to show that_ £246 _was the sum intended. 

6 Bing. S', c. {Sanderson v. Piper.) 

A note or memorandiim of a contract is a 
• memorandum of what has taken place. It is 
not the contract, and only binds the party who 
signs it. Evidence may be given showing that 
the memorandum is not a complete and correct 
note of the contract made. 

lUustraiion. 

The defendant sells the plaintifi a horse and verbaUy. 
waraants him quiet in harness, and also gives the plaintiff 
a paper in these words : ‘ Bought of George Pink a horse 
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for £7 2s. Qd. — G. Pink.’ Tho plaintiff may prove the 
verbal 'warranty. (^AUm v. Pinh.) 

Time ‘ of the Essence of the Oonlract 

The Common I^w aaid that -where a time was 
fixed for performance of a eontraot, it was ‘ of 
the essence and that if this condition -wore not 
fulfilled, the other party might treat the con- 
tract as broken. Equity on application for 
specific performanoe'iii' tlie sale of land, held, 
that time -was not of the essence, but that the 
provision was designed merely to secure per- 
formance within a reasonable time. 

The Judioatere Act, § 26 (7), provides that 
stipulations in contracts as to time shall receive, 
in all courts, the same construction as they 
would have heretofore received in equity. 

In contracts for sale of goods, ‘ unJess a dif- 
ferent intention appears from the terms of the 
contract, stipulations as to time of 'payment are 
not deemed to be of the essence of the contract 
of sale. Whether any other stipirlation as to 
time is of the essence of the contract or not 
depends on the terms of the contract.’ (Sale 
of Goods Aot, 1893, § 10.) 


I-IO. 


50 & 
c. 71 
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ASSIQNMENO? 

Assignment of rights and liabilities may 
oocnr, by act or agreement of parties, by the 
assignment of estates or interests in land to 
■which covenants running -with the land are 
annexed , by marriage opei’ating on the contracts 
of the wife, by banlrraptcy, or by death. 

None but the parties to a contract can sue 
upon it. But under certain conditions, an 
alteration may take place in the parties, by 
way of substitution. 

It is, of course, open to A. and B., the original 
parties, to agree -with C. that C. shall take B.’s 
place. This three-cornered agreement is a 
tearing up of the old, and the inaldng of a new 
contract. This is not assignment. 

But h_A. owes B. £10 under a contract, and 
B., wi'tho'at obtaining A.’s consent, can transfer 
his right of action to C,, the contract or right 
of action is said to be ‘ assignable j . 

Iiiabilities cannot be assigned.,,^: 

it A. owes B. £10, A. cannot, by arrangement 
with C. compel B. to look for payment to C. 
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Fou B. is entitled to the credit and substance, 
such as it is, of A. {Humble v. Hunter.) i 2 q. i 

It is true that if A. has undertaken work 
requiring no special sld.ll, he may send another 
to do it, but if the work is inefficiently done 
it is A, that is liable and not the sxrbstitute, 
and in any case A. is the party who sends in 
the bill. This, therefore, is not assignment 
at all. 


Assignment of Bights under, or arising from 
Breach of, a contract^ 

Such rights are included in the term ohoses in 
action. There have been three stages in the 
history of this part of the law. 

(i.) The C oinm on Caw View. 

At Common Law choses m a6t%m, including 
rights under a contract^ and rights of action for 
breach of contract, were not assignable by aot 
of the parties, whether or no they contracted 
expressly tor themselves ‘ and assigns 

Exceptions occurred to this rule in the case 
of documents assignable or negotiable by the 
law merchant or statute, as bills of lading, bills 
of exchange, and promissory notes. 


(ii.) Equitable Aasignmeiit. 

, The GomS‘*^TS^ity had no objection to the 
assignment of choses in action. 


^ Inthereoent case oi Dqfries v. Milne Uio Court of Appeal 107 L. T 6 
held that a right of aotioii in Tout is not assignable in law 
or equity. 
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Choscs in action are either legal or equital^le, 

A le gal c hose in action was om actionable in 
the Oommon^aw Court, e.g. a debt. 

An equitabl^jchose in action was one on 
which ah applioa^Sn had to be made to the 
Court of Chancery, e.g. a share in a trust fund 
administered by the Court of Chancery. 

There are now two lands of assignment, legal 
and equitable. 

The legal^jisaignment is the creation of the 
Judicatpr§ Act, 1873~’and till then such a thing 
was unknown. 


Before the Judicature Act 

(IT) If there was an editable assignment of 
an equitable chose in action, equity permi^ed 
the assignee to sue in his own name. 

(ii.) if there was an equitable assignment of 
a legal chose in Mtion, the assignee was allowed 
to sue in the name of the assignor, the assignor 
being compelled by Equity to lend his name (on 
an indemnity being given him against costs), 
and being regarded as a trustee for the benefits 
for his assignee, or the assignee had to join his 
assignor as a party, in order primarily to bind 
him and prevent him afterwards suing his 
debtor in a court of law for the same debt, and 
also to enable him to dispute the assignment 
if he thought fit. 

Since the Judicature Act s — 

There can be a legal assignment of a legal 
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chose in action, and the assignee can sue in his 
own name. But if the assignment does not 
satisfy tlie req^uirements of the Judicature Act, 
the result may only bo an equitable assignment, 
and then the assignor must be a party. (See 
Durham Bros. v. Rdbextson.) For the rules of W'«,i 
equitable assignment are the same as before 
the Act. 

■VVhere, however, the assignment is equitable 
but the assignor has no longer any valuable 
interest left in him, the House of Lords has 
permitted the assignee to sue alone,, Thus in 
Tolhurat v. Associated PmHand Cement Manu- laos, a 
facturers {vide infra), where the assignor was ‘ 
a Company m liquidation and had sold all its 
interest to the assignee, Lord Maonaghten said 
that the Company was not a necessary or 
proper party. So in William Brandt's Sons cb isos, a 
Co. V. Dunlop Eiibber Go., where the assignor 
was bankrupt, the House of Lords clid not 
require liis trustee in bankruptcy to be joined. 

Equitable assignments may be made in any 
form of words with or withoirt writing, so long 
as tho intention to assign is expressed. ( W illiam isos, a 
Brandt’s Sons & Co. v. Dunlop Rubber Co.) 

. Equitable assignments are affected by the 
loll Qwmg iailes 

(rr^^wc^nust be given to the debtor, if he 
is to be bound by the assignment, and 
after notice he cannot release him- 
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3 Q. B D. self by paying the assignor. {Brice, v. 

Banister.) 

(ii.) The assignee takes, subject to equities^ 
that is to all defences which oouTd 
have been raised against his assignor 
before notice given. Such a defence 
must arise out of the contract or 
transaction which is the subject of 
the assignment and be inseparably 
connected with it, e.g. a defence of 
non-disclosure to the action of an 
assignee of a policy of marine insur- 
1912, .TK.n, ance. {Piclcersgill'v. Bond, and Prov. 

Insurance Go.) Compare with this 
1912 , 1 K. B Stoddart v. Union Trust, Ltd. 

181, C. A. 

(iii.) Cons ideration, it is said, must be given 
by the_ assignee,^ but this has been 
i7^Q. B. D. doubtei (Harding Y. Harding.) 

(iii.) Statutory Assignment. 

The Judicature Act, 1873, § 25 (6), provides 
that— 

‘any absolute assignment by writing uiidei- tho Iiand of 
the assignor (not purporting to be by way of charge only) 
of any debt or other legal chose in action, of which express 
notice in writing shall have been given to the debtor, 
trustee, or other person from whom the assignor would 
have heen entitled to receive or claim such debt or chose 
in action, shall be and shall be deemed to have been 
eflectual in law {subject to all equities which would have 
been entitled to pidority over the right of the assignee, if 
this Act had not passed) to pass and transfer the legal 
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right to such debt or ohoao in aotioii from the date of 
suoh notice, and all legal and other lomedies for the same, 
and the power to give a good disoharga for the same 
without the conouri'eiice of the assignor.’ 

Tt will be noticed that the statutory con- 

•1 . , . n 1,1 . . 

ditions qi a valid assignment are not the same 
imposed by the Court of Chancery. 

The statute does not require consideration to f 
support suoh an assignment, but i£ tbe assign- 
ment is not complete, the Court will not 
enforce it unless there be a valid consideration. 

It i^uires loth the assignment and the notice to le 
in writing^ ' There is no lim it of time mentioned X 
hi the section for the notice, nor is it stated by 
whom notice is to be given, but the effect of not 3- 
giving notice is to let in all equities which may 
arise prior thereto. {Walker v. Bradford OlcZ 
Ban7c . ) It only applies to the assignment of legal 
chases in action. It requires the assignment to 

urd not ‘purporting to be by L 
The distmobion may be ex- ' 
A. owes me £10,000, I got 
‘ advances ’, i.e. borrow from tune to time 
from B. B. requires security. I can assign to 
him the whole of my £10,000 absolutely, and 
that assignment remains unaffected by the 
state of the account between B. and myself. 

If I pay B. off, be must execute a proper 
reassignment of tbe £10,000 to me, with notice 
to A. Or I can give B. a ‘ charge ’ on the 


be ‘ absolute h 
way of charge. 


plame' 
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£10,000. In that case his charge goes up and 
down fari passu with the state of my indebted- 
ness to him ; and if I repay aU the advances, 
the charge automatically runs off. The statu- 
tory assignment must he out and out, and if 
there be an express or implied provision, that 
on a certain event, as on a repayment of 
advances, there shall be a reassignment, this 
reassignment must be executed in the statutory 
manner with written notice to the debtor. The 
statute regards the protection of the original 
debtor and places him in the assured position 
of Imowing whom he has to pay. 

Thus, a mortgage of debts due to the mort- 
gagor in ordinary form, with a proviso for 
redemption and reassignment upon repayment 
to the mortgagor, is an absolute assignment. 

nirntration. 

A firm of builders delivered to plaiutifis a dooumeiit aa 
follows ; — 

‘ Me Buildmg Contract, South. Lambeth Itoad. In oon- 
sideration of money advanced from time to time, wo here- 
by charge the sum of £1,080, which will become due to 

from John Kobertson on the oompletion of the above 
buildings, as seourity for the aclvancoa, and we hereby 
assign our interest in the above-mentioned sum until the 
money with a dded inter^ t be repaid to you.’ 

The plaintiffs gave notice to Robertson and sued him. , 
Held, not an absolute assignment, for on repayment of 
advances and interest the assignment comes automatically 
A.^' 1-° {H'-i'fham Bros. v. Robertson.) As the assign- j 
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menli was equitablej the plaintiffs lost, because they had 
not joined the builders who had the legal interest as 
creditors. 

It must be possible to find in the document 
an intention to assign some definite sum, so 
that the dehtor may Imow how much he is 
justified in paying to the assignee. The assign- 
ment must not contemplate the possibility of 
the debt going up or down, and the liability 
varying. 

lUustialim. 

By assignment m writing A., in consideration of an 
advance, assigned to the plaintiff ‘ So much and snob part 
of my income, salary, and other emoluments from H. (the 
defendant in whose employ he then was) as shall be 
necessary and requisite for payment to you of any further 
or other sums in which I may hereafter become indebted 
to you.’ 

In ail action by the assignee, Held, that this not being 
an absolute assignment of any detoito sum, but an assign- 
ment of an unasoortamed part of a debt, _a more soourity 
by way of charge, was not within § 26 of tho Act. (Jones y. 1903 , i j 
Humphreys.) It was an equitable assignment, but tliej^®' 
assignor had not been made a party.^ I 

^ It is at present undecided whether under tho Judica- 
ture Act an asoertamed pait of a debt can be assigned. In 
Skipper and Tucker v. Holloway and Howard, Dailing, J., njio, 2 ii 
thought it could : in Hosier v. Baker, Bray, J., thought it ^ ^ 
could not, pointmg out the increased burden that might 635.’ 
be thrown on the debtor by the multiplication of actions. 

Both oases weie decided by tho Court of Appeal on other 

grounds, so that a decision on this point was not given. 

■ 
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Witli regard to other legal choaes in action, 
in contracts involving personal_oon^denoe or 
ability, there can be no assignment, nor when- 
ever by reason of change of business or change 
of parties the resirlt of an assignment would be 
to impose on one of the contracting parties 
a greater liability than he ever intended to 
assume. Byi, ^ contract that certain work 
shall be done or goods supplied without regard 
to the persons engaged is assignable. 

lUmtiation. 

T. coiitraotccl with the Imperial Company to supply 
them foi' fifty years, or for such shorter period (not being 
less than thirty-five years) as ho shall be possessed of 
chalk available and suitable for the manufaoture of Port- 
land oeiiiont, . . . and the Company bound itself to take 
at least 750 tons of chalk per week, and so much more as 
they might require for the whole of their cement manu- 
facture on its land near the quarries. The Imperial 
Company went into voluntary liquidation, and sold all 
its business and land, and assigned this contract to the 
defendant Company, a larger company with larger capital. 
T. stood by while the Imperial Company was in process of 
dissolution. 

On these facts it was held by Mathew, J., in the court 
of first instance, that as the assignment tended to impo,se I 
on the plaintifi a greater liability than he bad contracted! 
to bear, it did not bind him. The Court of Appeal roverse’d 
this decision. The House of Lords (the Lord Chancollor 
doubting, and Lord Robertson dissenting) held that the 
true view was that the contract was for the mutual benefit 
and accommodation of the qrtarry and the works, which 
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1 - f 

wei’o adjacent, that tliero was no question of personal „ 
conficlenoe oj' personal stall, that the assignment could 
not and did not increaflo the liability, and that the inten- 
tion o± tho parties was that the contract should be assign- 
able by either party. (Tolhwst v. Associated Portland 1003, 
Cement Mamifacturers.) 

Covenants running with the Land. 

As regards Iieaseholds. 

Covenants run both with the land and with 
th e reyersio ij^; with the land by Common Law, 
wfffitne iwersion by statute ; that is, if A. 32 h 
gives a lease of land to B. with covenants in it, 

' touching and concerning the thing demised 
those covenants will bind any person to whom 
B. assigns his lease, and any person to whom A, 
sells his reversion, 

Among such covenants are covenants to 
repair, or not to carry on a trade on the demised 
premises {Bramwell v. Lacy) , or in the case of 10 cii, 
a lease of a public-house a covenant to buy 
beer only from the lessor. {Clegg v. Hands.) 

Ilhistration. 

A covenant by a lessee not to assign lii.s lease without 
the lessor’s consent runs with the land, and applies to a 
leassignment to the original lessee. (MoEaclimnv. Colton.) 1002,^ 

. Personal or collateral contracts between 
landlord and tenant, which do not concern the 
thing demised, do not pass. 

As i-egards Freeholds, 

^t the Common Law the benefit of covenants 
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made upon a purchase runs with the land, hut 
not the burden. Thus if A. sells land to B., the 
covenants, i.e. the promises under seal of A., 
unless they are purely personal, enure for the 
benefit of B.’s assigns, but the covenants of B. 
restricting the enjoyment of his land do not 
bind B.’s assigns, unless they create interests, 
recognised by the law, such as easements. 
Parties are not permitted to invent new modes | 
of holding and enjoying real property and to; 
impress on their lands a peculiar character) 
which shall follow them into all hands, howeverj 
2 M. & K. remote. {Keppel v. Bailey. ) 

The Courts of Equity have, however, estab- 
lished a modification of the common law rule. 
According to equitable principles, a purchaser 
of land with notice of a restrictive covenant, 
i.e. one restricting for the benefit of others his 
use of the land, e.g. that the land shall not be 
2 pijiii. m. built over, is bound by the covenant. {Tulk v. 
MoxMy.) The reason given in that case was 
that it would be a fraud on those entitled to the 
benefit of the covenant, for the vendor to sell 
the land discharged of the restriction. 

The view now taken of restrictive covenants 
created by an owner of land with an adjoining 
owner is that they are in the nature of negative 
easements, and bind the land in equity. They 
are paramount to the owner’s title, and a pur- 
chaser can only buy what his vendor hq,s. 
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subject to this, that the rights may be defeated 
by a purchaser for value -without notice. {1% re 
Nislet & Potts’ Gontmet.) This case followed 
the judgment of Sir George Jessel, M.R., in 
L. <& S. W. Ry. Co. V. Qomm. 

‘ Constructive notice ’ ia sufficient to fix the 
purchaser -with liability. A purchaser is bound 
to inquire into the title of his vendor, and -will 
be affected with notice of what appears upon 
the title if he does not so inquire. 

A restrictive covenant is a valid objection to 
the title, and entitles the purchaser who has 
contracted without notice to repudiate the 
purchase. [In re Cox and Neive’s Contract.) 

Illustrations. 

One Kidd covenanted not to build stops on a certain 
piece of laud of -which he had the fee simple, in 1867. 
Some time before 1877 one Headdo squatted on the land. 
He was a trespasser, but -was undisturbed and acquired 
a statutory title by adverse possession, and in 1890 sold 
the land to Msbet. In 1903 Nisbet agreed to sell the land 
to Potts. Potts before completion discovered the existence 
of the covenant and refused to complete. It -was held that 
he was right, that the oovenant -was still alive, that Ileadde 
was not a purchaser for value without notice, and so was 
bo.und, and that Mshet had oonslructive notice. {In re 
Nisbet cfc Potts' Contract.) 

But if A. purchases land from B., who had bought it, 
without notice, actual or constructive, of a restrictive 
covenant, A. is not bound by the covenant, though he him- 
self Jiad notice. {Wilkes v. Spooner.) 

NZ 


woe, 
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so oil. 
562. 


1891, 2 
109. 


1011, 2 B 
t73, C. J 
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This equitable modification only applies* to 
uestriotive covenants ; the purchaser is not 
affected by notice of affirmative covenants, 
i.e. such as could not be complied with, without 
expenditure of money, or which could only be 
enforced by specific performance or damages 
against the covenantor. 

Tor the operation of marriage on contracts, 
see ante. 

By Bankruptcy. 

An adjudication of banlcraptcy operates as an 
assignment in law of all the debtor’s property 
to a trustee foi the benefit of his creditors, 
including rights of action for money payable, 
and for damages for breach of contract, and 
the right of enforcing unexecuted contracts by 
which benefit may accrue to the estate, ex- 
cluding, however, that kind of contract where 
the personal skill or conduct of the bankrupt 
would form a material part of the consideration. 

In the case, however, of goods sold, the 
rmpaid seller may refuse to deliver unless the 
price is paid, and if he has parted with the 
possession to a carrier on behalf of the buyer, 
may stop in transitu. 

The trustee may, by giving written notioe 
within twelve months, disclaim any unprofit- 
able contracts. (Banlmiptoy Act, 1890, § 13.) 

By Death. 

Leaving aside covenants attached to fr^e- 
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holds or leaseholds, which aro inealioiied else- 
where, the outstanding rights and liabilities of 
tho deceased, spealdng generally, enure to the 
executor or administrator, e.g. on bills and 
notes to which the deceased was a party when 
he died. A banker’s cheque is, however, an 
order to pay, which is revoked by the death 
of the maker, and the executor cannot be sued 
on it unless it was presented and dishonoured 
in the maker’s lifetime. A continuing guarantee 
is not determined by the surety’s death. Such 
contracts as involve the personal skill and 
competence of the deceased, or which involve 
personal relations, such as promises of marriage, 
partnership, agency, service, or apprenticeship, 
are as a rule determined by death. 

Negotiability. 

Negotiabihty differs from assignability in 
some important respects. Assignability only 
puts the assignee into the shoes of the assignor ; 
he takes the benefit of his assignor’s rights and 
no more. The common law says ; Nemo dat 
quod non liabel. 

Negotiability,, which is the child of the law 
merchant, is the property by which certain 
undertakings to pay pass from hand to hand 
like cash. 

Where an instrument is, by the custom of 
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trade or by statute, transferable like cash, by 
delivery, and is also capable of being sued upon 
by the person holding it pro tempore, then it is 
entitled to the name of a ‘ negotiable^natru- 
ment/, and the property in it passes to a tond 
LB.s^QBj^c^e transferee for value.,. [Grouch v. Credit 
Fonder, per Blackburn, J.) 

Such a bond fide transferee, i.e. one that takes 
honestly, without Imowledge of any defect or 
want of title, has a perfect title notwithstanding 
any defect of title in the person from whom he 
took it. He takes, in other wordSj ‘ free ffom 
equities ’. 


Illmtration. 

Highwaymen atox)ped a mail coach and robbed it. 
Among the spoils was a bani note. The owner stopped 
the note at the bank. In a few days the plaintiff, who 
had taken the note umocently in the course oi husiness, 
presented it for payment at the bank. The defendant, 
one of tho cashiers, recognised it, and refused either to 
cash it or hand it back. In an action brought by the 
plaintiff for the recovery of the note, Lord Mansfield held 
that bank notes are like cash and, as with cash, tho true 
owner cannot recover them after they have passed in 
currency. ‘ So in case of money stolen, the true owner | 
caimot recover it after it has been paid away fairly and ^ 
honestly upon a valuable and bond fide consideration, but | 
before money has passed in currency, an action may be 
brought for the money itself.’ Judgment accordingly 
1 Burr. 452 , for the plaintiff. (Miller -7. Race.) t 

A^hopkeeper who innocently takes a stplejj 
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bajik note, in payment of his acoomit, is a hond 
fide holder for value, and can retain it against 
him from whom it was stolen, and conseq^uently 
can demand payment of it by the bank. 

As the instrument passes from hand to hand, 
like cash on delivery, no notice need be given 
to the party chargeable. 

It is not necessary for the bond fide holder 
for value to have given value himself. It is 
enough if^ value has been given somewhere in 
the currency of the instrument. Value is 
presumed to have been given, though this 
presumption may be rebutted by evidence to 
the contrary, and though an illegal origin may 
throw on the holder the onus of proving that 
value has in fact been given. 

The following instruments are, judicially 
recognised as negotiable in this country : Bills 
of exchange, promissory notes (3 & 4 Anne, c. 9), 
chines and circulai^notes, all being iDroperly 
indorsed, if requirmg indorsement, and nob 
overdue or restrictively indorsed ; exchequer 
Mis in blankj hon ds, bo nds (61 Geo. III. 
c. 4), and scrip of foreign and colonial Govern- 
ments exxoressed as payable to bearer. 

An I.O.U. i s merely a written acknowledg- 
ment of a debt, and is not negotiable. 

The quality of negotiability can be conferred 

by statute, or by the custom of merchants. 

The Exchequer Chamber in Goodwin v. Bobarts 
> 
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dissented from the view till then entertainsd 
that the law merchant was fixed and stereo- 
typed, and in the Bechmnaland Exploration Go. 

B. V. London Trading Banh, Kennedy, J., attri- 
buting more weight to the ‘ generality ’ of the 
custom than to its antiquity, allowed the 
negotiability of certain English company deboR- 
tures which were payable to bearer, but, o'ndng 
to conditions being indorsed thereon, were not 
promissory notes. 

This judgment has been approved and 
followed by another eminent commercial lawyer, 

B. Bigham, J,, in Edelstein v. Schuler <Ss Go. The 
learned judge pointed out that in these days] 
‘ usage is established much more quickly than i 
in days gone by ; more depends on the number; 
of the transactions which help to create it than! 
on the time over whieh the transactions ate' 
spread 
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AGBNOY 

The topic of agency has two aspects, dealing 
respectively with — 

(1) The relation between principal and agent. 

(2) The relation between a third party and 
the agent or his principal. 

1. The relation between principal and aoeni^ 

The source of the authority. 

As a general rule what a man can lawfully do 
himself, he can lawfully do through an agent. 

If the agent’s business is to make a contract 
vcLides la.'vi'sh W given. 

instrument under seal called a ‘ power' _of 
attorney ’. 

T o ma ke contracts not under seal no jparticu- 
lar form of appointment is required. 

‘ No one can become the agent of another j 
except by the will of the prmoipal manifested 
in writing, or orally, or by his being placed in' 
a situation in which, according to the ordinary , 
usages of mankind, he would be understood toi 
represent and act for the principal.’ {Pole v. ,35 l . 
Leash.) 

If the authority is expressly conferred by 
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writing or words, it is ‘ express' agency ’ ; if^it is 
to be inferred from the conduct of the principal, 
it is ‘ implied Agency 

The extent of the authority is settled either 
by the express terms conferring it or by the 
circumstances or conduct from which it is 
implied. 

If an express authority be given in writing or 
words, when the limits set by the writing or 
words are determined, the principal is bound 
within those limits and not outside ; they mark 
the scope of the authority. 

But when the authority is to be inferred 
from the conduct of the principal, conduct, 
that is, which would induce any reasonable man 
to believe that A. was really P.’s agent, e.cj. if 
P. allows his servant, mistress, or wife, to do 
the shopping at T.’s shop and afterwards pays 
the bills without demur, the agency is taken to 
continue as regards dealing with T. till notice 
is given to the contrary. ' If a man send his' 
servant with ready money to buy meat or 
other goods, and the servant buys upon credit, 
the master is not chargeable. But if a servant 
usually buy for the master upon tick and the' 
servant buy some things without the master’s; 
order, yet if the master were trusted by the, 
1 Show. 95. trader the master is chargeable.’ (Per Holt^ 
.C.J.) The agent can thus exceed his real 
authority and yet bind his principal. 



AaENCY 


187 


• Illusltalimi. 

A cli^t not vinderstanding the effect of a compromise 
and therefore not, in fact, assenting, yet by her conduct 
led her solicitor reasonably to believe that she did assent. 

He acoordingly effected the compromise, and bound his 
olient. {Little v. Spreadlmry.) ' 

Agency arising thus is sometimes called 
‘ agency to eatepuel lor where the principal 
so acts as to hold out that the agent had such 
authority and induces a party to deal with him 
on the faith that it is so, he is estopped from 
denying! this authority as against the party 
who believed what was held out and acted on 
it. (See Pickering v. Busk.) So where a person is Eas 
sends, goods to an au ction Eoom , or to a factor 
or broker, whose husiness it is to sell such 
goods, he_is presumed to authorise a sale. 
(iS.O.) ^ It would be otherwise if the goods 
were sent to a warehousoinan whose husiness is 
the custody of goods. {Golev. North-Westerii L.iit 
Bank.) But there must he a representation by ' ' ' 

^ Under the Factors Act, 1889, when a mercantile 
agent, as defined in the Act, ia, with the consent of the 
owner (auch consent being lareanmed in the absence of 
evidence to the contrary), in possession of goods or the 
documents of title to goods, any sale, pledge, or other 
disposition of the goods made by him in the ordinary 
course of business of a meicantile agent shall he as valid 
as though he were expressly authorised by the owner, 
provided that the person taking acts in good faith and 
without notice of the want of authority. 
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1003, A. C. 
325. 


1902, A, C 
325. 


words or conduct to raise this estoppel. Mere 
negligence, which has no reference to any .duty 
which the law imposes, works no estoppel. 
A person who does not lock up his goods, which 
are consequently stolen, may he negligent as 
regards himself, but as he is under no duty to 
lock them up he is not estopped from claiming 
his goods from those who have honestly pur- 
chased them from the thief. (See Farquharsoti 
Bros. V. King <& Co.) 

If a servant steals his master’s goods, the 
person who has innocently bought them has 
no title against the master. 

Illustratimi, 

The plaintiffs, timber merchants, -warohoused -with a 
dock company timber, instructing the company to accept 
delivery orders and transfers signed by their clerk. The 
oledc had authority to make small sales to loiown cus- 
tomers. The olerk fraudulently gave the company orders 
for the transfer of the timber to himself under an assumed 
name, and then in that name sold the timber to the 
defendants, who paid the clerk in good faith. The defen- 
dants knew nothing of the plaintiffs or of the olerk under 
his real name. that as the plaintiffs had not held' 

out the clerk as their agent to sell to the defendants, they 
were not estopped from denying his authority, and tffati 
as the clerk had no title or apparent authority, he could 
give no title. Judgment for the plain tiffs for the value" of | 
the timber. {Fa/rqV'1iarsoii_Bros.jr. Kmg&^.o.) 

A species of implied agency is called ‘ agency 
by necessity This arises only in exoe^m^ 
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cases, where an authority is implied to do what 
is necessary under the circumstances. Thus 
the master of a ship can in case of necessity 
pledge the owner’s credit for repairs and to 
raise funds for the successful prosecution of the 
voyage, and even sell ship or cargo, 
position must be such that he cannot communi- 
cate with or receive instructions from his owners 
in reasonable time. This sort of necessity has 
been much limited by the ubiquity of tele- 
graphic cables. So also a land carrier may, 
under the same conditions, become an agent 
by necessity to pledge the owner’s credit for the 
safety of the goods {G. N, By, v. Swaffield) 
or sell the goods to anticipate deterioration. 
{Sims V. Midland By.) 

Bo upon Iho necessity of the case any person 
may accept or pay a bill of exchange, supra 
jDi'otest, for the honour of the drawer and come 
upon him for payment, though no authority be 
given. (Bills of Exchange Act, 1882, §§ 66-68.) 

So, too, a_ wife deserted by her husband 
becomes his agent by nece,s,sity to supply her 
wants upon his credit. {Eastland v. Burchell.) 

A .distinction is sometimes drawn between 
a general and special agent. The former is 
a person employed in a position of -a generally 
recognised character, and is taken, apart from 
his instructions, to have authority to do all 
those things which a person in his position 


Hi). 


L. E, ! 
132, 


1913, 1 
108 


3Q B 
p. 433, 
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usually does. He may thus deviate from- his 
instructions and yet bind his principal. 

A particular or special agent is one entrusted 
with a particular commission ; he has no 
apparent authority beyond the limits of his 
appomtment, and the principal is not bound 

3T. R 757. by his acts in excess of those limits. {Fenn v. 
Harrison.) 

Illustratima. 

(a) ' The servant of a horse-dealer entrusted with the 
sale of a horse has implied authority to bind his principal 
by a waiTanty, even though (unlcnown to the buyer) ho 
has express orders not to warrant. In such a case therej 
is an ostensible authority to do that which is usual in the 

L. B. 2 0 . P. conduct of the business of a horse-dealer. (Howard v. ' 
iSheward.) 

(b) The servant of a private gentleman entrusted on one 
occasion to soil a horse, without authority warrants sound- 
ness, the master is not bound by the warranty, and if he 

9 0. B. X. S. repudiates it the sale is void. (Brady v. Todd.) 

(c) A., the manager of a t ied house for principals whose 

existence was unknown, was forbidden to purchase certain 
articles except from his principals, the defendants. In 
defiance of this instruction he bought from the plaintifi, 
who gave credit to the manager, and, subsequently dis- 
covering the principals, sued them. that the dofen- , 

dants, being the real principals, were liable for all the acts 
of an agent which were within the authority of agents of | 
that particular character, although he had never been held | 
out as agent by them, and though he had exceeded his/ 

1803 , 1 q. B. authority. (Watteau v. Fenwick.) 

(d) P. entrusts A. with securities to raise £2,000. A. on 
these securities borrows £3,000 from T. and appropriates 
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the difference. T. acta bond Jide in ignorance of the limita- 
tion, hut not knowing of the existence of the authority 
and making no inquiry, cannot redeem the securi- 

ties without pajnng £3,000.j (BrocUesby v. Temperance 1806 , A 
Blinding Society, and see Lloyd's Bank v. Ooolce, and op. j 

Smith V. Prosser.) 704 (b 

1007,2 

Ratification. 735 (o. 

Oniuis ratiliahitio retrotrahitui' et mandato 
aequiparatnr. A person may be bound by 
approving and taking on himself a contract 
made by another person under certain condi- 
tions, viz. the latter must profess to act as 
agent {Keighley, Maxsted <& Co. v. Durani) for iooi.a 
a person contemplated by him (Wilson v. 
Tumman, and Watson v. Swann) and in exis- 
t enoe at the tim.e_ {Kelmr v. Baxter) for suchj^*®^ ^ 
a thing as the principal can lawfully do. iw. 
[Ashbury Carriage Co. v. Riche.) Then thoughn e, 7 
the principal has given no authority he may ' 
ratify and make the act his own. 

Illustration, 

The defendant made an offer of sale of certain premises 
to A., who was the agent of the plain tills, hut had no 
authority to buy. A. accepted for the plaintiffs on Decem- 
b®! 13' ^’ho defendant attempited to withdraw his offer 
on January 13 next year. On January 28 the plaintiffs 
rq.tified. Held, that the withdrawal was inoperative, as 
tho_ra^flcation Related back to December 13.^„ (^Bolton n oii. 
Partners v. LambeH.) ~ 

The subsequent ratification is sufficient to 
satisfy the Statute of Frauds, which requires 
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signatures Tby the party or ‘ his agent thereunto 
lawfully authorised 

ils between principal and agent 
The’^ncipal is impliedly hound to indem- 
nify his agent against all expenses and liabilities 
incurred in the proper discharge of the agency. 

Any surreptitious dealing between the agent 
and the third party is a fraud on the principal, 
and entitles him to repudiate the contract, e.g. 
the bribery of the agent by the third party. 
1899 , iQ.B. [Shipway v. Broadwood.) 

The agent must not make a profit for himself 
out of the transaction, so a gratuity given to an 
agent for the purpose of influencing his conduct 
of the agency vitiates a contract subsequently 
made, and if given after the execution of the 
agency, must be given up to the principal, as 
money received for his use. This rule does not 
apply to allowances which are customary in the 
business, and are known to the principal. 
Secret commissions on sales are recoverable by 
the principal, or he may avoid the sale as 
fraudulent, or he may sue the agent and the 
third party jointly or severally for damages for 
the fraud. An agent must not himself be the 
buyer from or the sel ler to his principal without 
the principal’s consent ; otherwise the princi- 
L.E.7H.L, pal may repudiate. [Robinson v. Mollett.) 
Revocation. 

The principal can as a rule, as against the 
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agent, revoke the authority at any time before 
execution. He cannot, however, revoke ‘ an-- 
authority coupled with an interest ’, i.e. if th^ 
agent is employed’ "to do certain acts which 
ordinarily will put him under an obligation to 
pay money for his principal, and the agent 
before revocation acts and incurs the obligation, 
the authority cannot be revoked. 

lllualralion. - 

A. employed B., a betting agent, to make bets for him ; 
this implied an authority and obligation to pay lost bets ; 
after the beta had been lost and B. had incurred the obliga- 
tion, A. could not revoke his authority. On his attempt 
to do so : Held, that B. might disregard it, pay the bets 
and recover from A. (Read, v. Aiuleraon.) 13 q 

This case, though a good illustration of what 
is meant by an authority coupled with an > 
interest, has been destroyed for other purposes 
by the Gaming Act, 1892. ssvic 

If a principal has represented that a person 
is his agent, as may happen by an habitual 
course of dealing through such agent, the 
agency cannot be effectively revoked as against 
persons witli whom he has so dealt without 
giving them express notice. [Trueman v. n a , 
Loder.) 

The death, insanity, or bankruptcy of a 
principal as a rule puts an end to an agent's 
authority, for if the principal can no longer 
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act lor himself, his agent cannot act for him. 
iQ n. n (Per Brett, L.J., in Dreio v. Nunn.) 

But contracts made by the agent after the 
determination of the authority are not void. 
Por the agent, whether he knew or not, is 
liable to an action for damages at the suit of 
the third party. For if he represent himself as 
an agent lor another, and Imowing that he has 
no au^Kontyreontract in that capacity with 
a third party, or by that representation induce 
the third party to enter into any business 
transaction, he is Hable in an action by the 
6. Ad third party for damages in v. 

Walter) ; and if he honestly but mistakenly 
believed that heTE^IKe Vu'tlTonfyrHe*^’’^^^ 
to an action by the thhd party for damages, 

8 B A B. on an ‘ ijuplied warranty of authority {Oollen 
1803, A. c V. Wright, affirmed in Starkey v. Bank of Eng- 
land) ; and this is so, whether (1) he never 
had authority or (2) the authority that he once 
had has ceased by reason of facts, of which 
he had neither knowledge nor the means of 
i«io,iK B knowledge. {Yonge v. Toynbee.) 

215, c A where the principal has himself repre- 

sented that the agent possesses liis authority, 
the third jDarty is entitled to act on those 
representations till he has notice of the revoca- 
tion, and the prmcipal is bound. And insanity 
forms no exception to the general law as to 
^principal and agent. ‘ Insanity is not ^ a 
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privilege, it is a misfortune and must not be 
all&wed to injure innocent persons.’ (Per 
Bramwell, L.J., in Drew v. Nunn.) ‘ Suppose’ 
that a person makes a representation which 
after his deatk is acted upon by another in 
ignorance that the death has happened ; in ‘ 
my view the estate of the deceased will be 
bound to make good any loss which may have 
occurred through acting upon that representa- 
tion. It is, however, unnecessary to decide 
this to-day.’ (Per Brett, L.J., in Drew v. 
Nunn.) 

It would thus seem that the third party may 
have alternative rights of action. 

The relations between the third party and the 

There are three classes of case. 

i. Where the agent merely acts as go-between 
and having connected the parties, drops out, 
and leaves his principal and the third party 
face to face. 

ii. Where the agent is liable and not the 
principal. 

__iii. Where either can be sued at the option 
of the thu’d party. 

. i. Where the principal is liable and not the 
agent. 

In the construction of contracts made by-- 
a person as agent for a disclosed principal^ the I 
presumption is that the princip al and not the. 
b2 
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agent is the contracting party. This is, how- 
ever, to be read in connection with the general 
rule that where a person signs a contract in his 
own name without qualification, he is primd 
facie to be deemed to be contracting personally, 
and in order to prevent his liability attaching 
it must be apparent from the other portions of 
the document that he did not intend to bind 
himself as principal. 

lUustraiiona. 

(a) A charter-party was signed ‘ for B. B., of Anamaboe, 
C. D., Brothers, as agents' Held, that as there was nothing 
in the body of the contract to control these words it was 
conclusive that C. D, did not sign as principal. {Deslandes 
V. Gregory.) 

{b) So also a contract, ‘ We have this day sold you on 
account of J. M. & Co., Valencia, 2,000 oases Valenok 
oranges, &o. — J. C. Houghton & Co.’ Ileld^ defendants 
not liable. {Oadd v. Hovghtim.) 

In such a case, however, the broker may be 
made liable in addition to his principal by the 
usage of the trade, but evidence of usage that 
he should be liable instead of the principal 
would contradict the contract and bo inad- 
missible. {Pike V. Ongley.) 

ii. Where the agent is liable and not the 
principal. 

There are certain established cases. 

(a) If a seller of goods knows that he is 
dealing with an agent and knows who his 
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principal is, and chooses to give exclusive credit 
to .the .agents he cannot afterwards sue the 
principal. {Paterson v. Oandasequi, and Addison i(ns 
V. Gandasequi.) But the seller must make an 
election, 

lUuslration. 

0., a broker, waa employed by the defendant to buy 
cotton for him, with instructions not to disclose his name. 

C.’s credit was not good enough to get the cotton on his 
own responsibility, and at the plain tifi’s request he gave 
him the name of his principal. In the notes 0. was named 
as the buyer. C. sent defendant an advice that ho had 
bought for him, and defendant did not repudiate. 0. was 
called on to pay, but as he was unable, the plaintiff sued 
the defendant. Held, that the insertion of O.’s name in} 
the notes and the subsequent demands for payment did! 
not amount to an election to give credit to 0. alone. The,' 
plaintiff had expressly asked for the principal’s name. 

tOalder v. Dobell.) L. R 

' aSQ, 

{b) Where the agent contracts by deedin hia 
own name, the technical rule operates that 
those persons only can sue or be sued on an 
indenture who are described in it as parties 
thereto. {Southampton v. Brown, and In re o b. 
Pickering.) l. e. 

' 525 

(c) By the law merchant no person can be 
.sued unless he appears as a party by name or 
designation on the face of a bill of exchange or 
promissory note ; there is no undisclosed 
principal ; so an agent who signs or accepts 
a bill or note in his own name, though he 



198 


THE LAW OE OONTHAOT 


describe himself as agent, is personally liable 
5M, siS. on them to the holder (Leadbitter v. Farrow), 
unless he expressly on the face of the bill or 
note excludes all personal liability. (Bills of 
Exchange Act, 1882, § 26.) 

{d) If a man state himself to be an agent for 
a principal, when there is no person in exis- 
tence at the time the contract is made who 
might be such principal, he is in law himself 
the principal, as when defendants were held 
liable on a contract signed by them ‘ on behalf 


I E. 2 0 p. of ’ a company not then formed^ (Kelner -v. 
Baxter,) 

One point remains. There is no rule of law 
that an agent here is personally liable on con- 
is 0 . E. 649 . tracts he makes for a foreign prii^ipal {Qrem 
V. Kophe), but by long usage it is a__prjgunrp- 
tfon of fact that the foreign principai has not 
authorised his credit to be, pledged, and that 
the third party does not give credit to the 
foreigner, in the absence of express evidence to 
L^E.sQ.B. the contrary. (Per Blackburn, J., in Elbinger 
9 q. B. D. Gesellscliaft v. Glaye ; and see Maspons v. 
Mildred.) . _ 

iii. Where either principal or agent can be 
sued at the option of the third party. 

W^^A. is known to be acting as agent, but 
the identity of the principal is unknown, the 
seller can, as a rule, proceed against A. because 
he could not be expected to give credit to some 
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on^ whose name was unknown to him, or he 
can proceed against the principal, because as 
the name had not been told him, he had no 
opportunity of debiting hijn originally. {Thom- 
son V. DavenporL) 

Cases, however, vary in their circumstances, 
and it is a question what was the intention of 
the parties ; this is arrived at partly pnmd 
facie by seeing how and in what character the 
agent makes the contract, and by evidence of 
usage. (See Htdchinson v. Taiham.) 

When A, is not known to be an agfent, but 
is the ostensible principal, the third party can 
sue either A. or his principal after discovering 
him. (Smetlmrst v. Mitchell.) 

This is a strictly alternative liability. It is 
a right of choice. The third party cannot, after 
pursuing one to judgment, turn against the 
other ; but no legal proceedings short of 
judgment will bar hmi. {Curtis v. Williamson, l i 
discussing Priestley v. Fernie.) 'iii 

Alteration of the account between principal 
and agent. 

If T., the third party, sells to A., and Imows 
iChat A. is acting for a principal (name undis- 
closed), the fact that P., the principal, has paid 
A. will not preclude T. suing P. for the price 
unless before such payment T. has' by his con- 
duct misled P. into believing that T. had 
already been paid by A. {Irvine v. Watson.) nl 
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The same rule applies when T. is ignorant 
of the existence of a principal, e.g^. where, the 
plaintiff sold goods to A., an agent of the 
defendant, in his own name, treating him as 
the principal, and supposing him to be the 
buyer, and the defendant a reasonable time 
afterwards bond Jide paid A. Held, that defen- 
dant was nevertheless liable to the plaintiff. 
{Healcl V. Kenworthy.) 

But when the seller deals with the agent as 
sole principal, and the nature of the agent’s 
business is such that the principal ought to 
believe that the seller has so dealt, it would 
be unjust to allow the seller to proceed against 
the principal, after the principal has paid the 
agent. (Per Brett, L.J., in Irvine v. Watson,) 

The case of Armstrong v. Stokes, in which it 
was held that a seller who had given credit to 
an agent, believing him to be the principal, 
could not recover against the undisclosed 
principal if the principal had bond fide paid the 
agent at a time when the seller still gave credit 
to the agent and knew of no one else as principal, 
was explained in Irvine 'v. Watson to be based on 
the peculiar position of tho Manchester commis^ 
sion agents, and the Court of Appeal intirnated 
that even so it might be reconsidered. 

In Davidson v. Donaldson it was held that to 
discharge P. from liability on a debt contracted 
by A., P. must show that T. misled him into 
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believing that T. had elected to give exclusive 
credit to A., and that P. had been prejudiced 
by that belief. It is not enough that T. should 
have delayed enforcing payment from A. 

Set-olF against the principal. 

The rule is stated in Elbinger Oesellschaft v. l. b. 8 
Claye, that the right to sue and the liability to 
be sued are correlative. If_P. can be sued he 
can also sue. 

If T. has boiight from A., who sells in his 
own name for an undisclosed principal, and the 
principal sues T. for the price, T. cannot set-off j 
a debt due to himself from A. unless in making j 
the contract he was induced by the conduct ’ 
of the principal to believe that A. was selling 
on his own account. (Cooke v. Eshelby.) 12 ap. ' 

It is not enough that A. should be selling in 
his own name, for that does not necessarily mean 
that he was selling his own goods. 

In this behalf there is a distinction between 
a ‘ factor ’ and a ‘ broker for the ‘ broker ’ is 
not entrusted with possession of the goods, 
while the ‘ factor ’ is, and moreover often has 
a lien on them for advances. 

’’a 

A person buying from a ' factor ’ who is 
clothed with the apparent ownership may there- 
JEore aet-oS {Oeorge v. Olagett) where he might not 7 t. h. s 
against a broker. (See Montagu y. Forwood.) isos, sc 

If T. knows A. to be an agent, he has no '' 
right of set-off. 
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Species of Agents. 

The f ollowmg sorts of agents call for notice : — 

The Factor is an agent entrusted with the 

r » V*' 

possession of goods for the purpose of sale. 
25ci).D.si, (Per Cotton, L.J., in Stevens v. Biller.) He has 
authority to sell them in his own name, and 
sells them on a commission. He has authority 
to sell on the usual terms of credit, and as a rule 
to receive payment so as to bind his principal. 

If he guarantees payment of the account to 
his principal he^ets an additional commission 
termed a ' del' credere commission/, and in 
virtue of this oominission”lie may be called 
^ oredere agjent ’ . 

He has "aT.TSon the goods and their price 
when sold, for advances and for the balance of 
account arising out of the employment, 

The Common Law gives the factor no 
authority to pledge goods, this not being inci- 
dental to an authority to sell. But the, Factors 
52&6sviet, Act, 1889,, after defining a ‘ mercantile agent ’ 

' as one having in the customary course of his 
business as such agent authority to sell goods 
or to consign goods for the purpose of sale" or 
to buy goods or to raise money on the security 
of goods, goes on to enact that where such 
mercantile agent is with the consent of the 
owner in possession of goods or of the docu- 
ments of title to goods, any sale, pledge, o^ 
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other disposition of the goods made by him in 
the ordinary course of his business as mercantile 
agent shall be as valid as though expressly 
authorised by the owner, provided the party 
taking under the disposition acts in good faith 
.and without notice of the want of authority. 
The consent of the owner shall be presumed, in 
the absence of evidence to the contrary, and the 
determination of such consent is immaterial if 
the party taking under such disposition has no 
notice of the determination. 

The Broker is an agent employed to m ake 
bargains and contracts in mattei's of trade, com- 
merce, and navigation between other parties : 
he makes the bargain and receives a commission, 
usually termed a ‘ brokerage ’. He may be 
employed by one party to buy or to sell, or he 
may be authorised by both to negotiate 
between the two, but he may not represent 
both unless they are aware of this fact. The 
broker as a rule has noi possession of the goods 
which he sells, and so has no lien on them. The 
ins urance bro ker being entrusted with the policy 
has a lien on it for his account. Apart from 
usage he cannot receive payment so as to bind 
his principal. The employment of a broker in 
a particular trade or market authorises him to 
contract according to the usages of the trade 
or place so far as they are not inconsistent with 
his employment as broker. 
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He is primarily the agent for the party. who 
first employs him, but when the contract is 
made, he becomes agent for the other party as 
well. When the contract is made he enters it 
in his book and signs it ; he then sends a copy 
to each of his principals ; tho^^ne sent to the 
buyer is called the ‘ bought noth the one sent 
to the seller is called the ' sold note 

The entry in the broker’s book is the original 
contract, and is a sufficient memorandum to 
satisfy the Sale of Goods Act l ii^ the absence 
of a signed entry in the book either of the notes 
if uncontradicted by the other, and if otherwise 
0 B. & c. sufficient, satisfies the statute. {Qoom v. Aflalo 
n cj. B 115 , &nASievewi'ightv. Archibald, and see ‘ Blackburn 
on Sale ’, p. 80 sq.) 

The Commis sion Agent, is one employed to 
b^_il£ selY^’grods in Engl and^ as principal for 
a correspondent abroad, or to buy or sell goods 
in a foreign market as principal for a corre- 
spondent in England, on the best terms, charg- 
ing his correspondent with the price of the 
goods and a commission for his service. 

He establishes no privity of contract between 
his employer and the third party. (See per 
I..B.5H.1,. Blackburn, J., in Ireland v. Livingstone.)^ 

^ Ttough the above ie the strict meaning of the title 
‘ oommission agent the term is now q^uite loosely used tp 
denote any person who, outside well-defined employments 
— ^suoh as stookbroking, shipbroldng, insurance, &c. — is 
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Tlie Aiiotioneei" is an agent to soil goods at 
a public auction on commission. He is in tne 
first place agent for the seller, but when the 
hammer falls he becomes the agent for the buyer 
as well, for the purpose of making a sufficient 
signature to bind both under the Sale of Goods 
Act. He has actual possession and a lien for his 
charges, and he may sue the buyer in his own 
name and may contract in such terms as to 
bind himself personally. {Woolfe v. Horne.) 

He has authority to accept payment and to 
give a receiptto bind his principal, but probably 
not to sell on credit apart from usage. 

If an auctioneer adveirtises a sale for a 
certain day and then does not sell, he is not 
liable in damages, such an advertisement being 
a mere statement of intention. (Harris v.nE. 8 
Nickerson.) 

^^■if he advertises a sale ' without' reserve 
and holds the sale, he is liable on a contract' 
with the highest bond fide bidder for any lot, 
that the lot shall be knocked down to him. 

( Warlow V. Harrison.) o e. & 

reardy to do any sort of job on eomims&ioii, Tlie man who 
is ready to invest your money on a raoehorse is commonly 
known by this name, and, roughly speaking, tho man who 
is ‘ something in the City if he does not call himself an 
‘ accountant ’, calls himself a ‘ ooinmission agent ’. Such 
a person is an ordinary agent, he is liable for negligence, 
and has a claim for his remmioration. 
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SOME MBEOANTIU!) DOOtJMHNTS 

The Bill of Lading 

SHrPPHD) in good Order and well condi- 
tioned, by [John Jaclcson cfc Co.] in and upon 
the good Ship called the [‘ Venuo ’] whereof ia 
Master for this present voyage [Paul Jones] 
and now riding at anchor in [Hobson's Bay] 
and bound for [London, 100 (owe hundred) cases 

O whisky] being marked and numbered as in the 
Margin, and are to be delivered in the like 
good order and well conditioned at the afore- 
said Port of [London], (the King’s Enemies, 
Pire, and all and every other Dangers and 
Accidents of the Seas, Rivers, and of Navi- 
gation, of whatever Nature or kind soever, 
excepted, save Risk of Boats, so far as Ships 
are liable to), unto [Messrs. Anderson d> Oo.] or 
Freight cfc to [their] Assigns, Freight for the said Goods 
Charges [being ‘payable at the rate of Five pounds eighteen 
£5 18s. shillings sterling (5/18/) in London] with 
Primage and Average accustomed. In witness 
whereof, the Master or Purser of the said Ship 
hath affirmed to [3] Bills of Lading, all of 
this Tenor and Date, the one of which Bills 
being accomplished the othor[s] to stand void. 
Dated in [Melhowme, Sept, 1, 1902]. 

[Paul Jones.] 

A Bill of Lading is a receipt for the goods 
specified as placed on board ship, which is 
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signed by the person who contracts to carry 
them or by his agent, and which also sets 
forth the terms of the contract of carriage, the 
voyage, the consignor and consigireo to whom 
or to whose order or assigns the goods are 
deliverable, the freight payable, and the con- 
ditions and excepted risks. 

It is not the contract, for that was made 
before the bill of lading was signed, but it is 
excellent though not necessarily the sole evi- 
dence of the contract. (Per Lord Bramwell in 
Sewell V. Burdick.) lo Ap, i 

The terms of the contract may also be 
gathered from the charter-party (where there 
is one, and either some or all of its contents are 
incorporated in the bill of lading or the char- 
terer is also the shipper, in which ease the bill 
of lading as between charterer and shipowner 
is usually merely a receipt), from the mate’s 
receipt, shipping cards, handbills, &o., or other 
representations. 

By the law merchant, which is part of the 
Common Law, the bill of lading is the symbol 
of the goods mentioned therein, the possession 
of the bill of lading is in the eyes of the Common 
Law possession of the goods, and the handing 
over of the bill of lading is symbolical delivery 
of the goods ; for if the goods are at sea this is 
the most that can be done. But what, if any, 
property in the goods passes depends on the 
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contract under which the hill of lading is 
lOAp, Oao. handed over. {Seipell v, Burdick.) 

Illustrations. 

A,, of New Orleans, sells and consigns to B., of Liver- 
pool, 1,000 bales of cotton. He sends by post the bill of 
lading with a bill of exchange fixed to it for B.’s acceptance, 
and B. accepts the hill of exchange. C. then ofiers to buy 
the cotton, B. agrees and sells it, and hands over to C, the 
bill of lading. 0. is then owner in virtue of the sale, and 
is in possession by having the bill of lading in his pocket. 
He meets the ship and takes his cotton. 

If, however, B. desires to raise money by pledging his 
cotton, he cannot deliver the cotton itself to the pledgee, 
for it is afloat, but he can do as well by handing over 
the bill of lading under the contract of pledge, say to a 
bank. The possession of the bill of lading is regarded as 
though the cotton were in the bank’s warehouse, and the 
bank under the contract has not ownership in the goods 
but the ‘ special property ’ of the pledgee. 

Such dealing with a hill of lading hy way of 
sale is termed ‘ negotiation and a bill of 
lading being ‘ to order or assigns ’, is negotiated 
by iiiclorsoment. 

The Common Law did not permit the assigneo 
or indorsee to sue or be sued in his own name 
on the contract of carriage set forth in the bill 
of lading. But by 18 & 19 Viet. c. Ill, ‘ Every 
indorsee of a bill of lading to whom the property 
in the goods therein mentioned shall pass ’ is put 
in the same position as regards rights of suit as 
though the contract had been made with him. 
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Although the unpaid sollor of gooda has 
parted with the possession, and thus has lost 
his Common Law lien for the price, he is per- 
mitted on hearing of the insolvency ^ of his 
buyer to stop the goods in transitu, i.e. before 
they have reached the hands of the buyer, and 
thus to prevent his goods from being used to 
pay another man’s debts. This is done by 
giving notice to the carrier or his representa- 
tive. The exercise of this right, though it 
does not generally rescind the sale, enables the 
unpaid seller to resell the goods and give a 
good title to them. (See Sale of Goods Act.) so&s? 

The right of stoppage in trmisitu does not ^ 
exist against an indorsee of the bill of lading 
who has taken it bond fide and given value for 
it. {Liclcbarrow v. Mason-, and now see Saleiii. §« 
of Goods Act.) 

The contract in the bill of lading is therefore 
assignable, and though the bill of lading pos- 
sesses some features of negotiability — viz. no 
notice of assignment need be given to the party 
to be charged, and the indorsee has rights of 
suit — yet it is not a negotiable instrument, for 
the indorsee takes subject to equities ; e.r/. 

• 1 A person is deemed to be insolvent for this purpose 
who either has ceased to pay his debts in the ordinary 
course of business, or cannot pay his debts as they become 
due, whether he has committed an act of bankruptcy or 
not. (Rale of Goods Act, 1803, § 62.) 

n 
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a thief can give no title to a stolen biU of 
lading. 

It should be noticed that in a contract for the 
sale of specific goods the seller may expressly 
reserve the right of disposal (jus disponendi) 
till certain conditions are fulfilled. 

In such case, notwithstanding delivery to the 
buyer, the property does not pass to the buyer 
till the conditions are fulfilled. If goods are 
shipped, and by the bill of lading the goods are 
deliverable to the order of tlie seUer or his 
agent,, the seller is primd facie deemed to 
reserve the right of disposal. 

The nature of this right seems not free from 

sEi’b^i'rtl' '57mier, and Mirabita v. 

' ' ' Ottoman Bank (judgment of Cotton, L.J,).) 


The Charter-Party. 


Williams & Co., 
Ship Bi’okei's, 
London, E.C. 


London, [215? March. 1900]. 

Cham BB- Party. 

It k this day mutually aobebd 
between [A. O. Johnson tSs Co,], Owner,'! 
of the good Sailing Ship called the 
[Brling] of the measurement of [1,216] 
Tons Register, or thereabouts, now»[in 
Nonrny] and Messrs, [Rictid. B. Fox ib Oo. ], 
of \London\ ; 

1, — That the said i?hip being tight, 
staunch, and strong, and every way fitted 
for the voyage, shall, with all convenient 
speed sail and proceed to [Three Bivers 
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(Oamda)], ox so near thereunto as she 
may safely get, and there load, always 
afloat, in & safe berth as directed after 
arrival from, tho Raotors of the said 
Merchants, a full and complete Cargo (sf 
[dry or bright deals and battens'] and a 
lawful deck load at Captain’s option at 
full freight, with the necessary Ends 0 feet 
and under [ua required by Captain] for 
broken stowage only, not exceeding what 
she can reasonably stow and carry over 
and above her Tackle, Apparel, Pro- 
visions, Eurniture, and Enel, and, being 
so loaded, shall therewith proceed to 
[London] or so near thereunto as she osxi 
safely get, and deliver the same, always 
afloat, as per Bills of Lading, on being 
paid freight, as follows : — 

£ s. d. 

For Deals, per St. Peters- 

Battens 2 12 burg Stand- 

ard Hundred. 

„ Ends, 9 
feet and 

under . . [2/7i freight] „ do. do. 

[Not over 6 Slds. 9 feet at freight.] 
Freight payable on Deals, Battens, 
Deal Ends, and Swan Lumber on the 
intake measurement of pieces delivered 
as ascertained at the Port of Discharge, 
being in full of all Port Charges, Pilotages, 
Pierage and Primage, as customary (the 
Act of God, Perils of the Sea, Eire, Bar- 
ratry of the Master and Crew, Enemies, 
Pirates and Assailing Thieves, Arrests 
and Restraints of Rulers, Princes, and 
P2 
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People, Collisioiifi, Stranding, and other 
Acoidenta of Navigation mutually ex- 
cepted, even when oooaaioned by negli- 
gence, default or error in judgment of the 
Pilot, Master, Mariners, or other Servants 
of the Shipowners), 

2. — Ereight payable as follows, viz. : — 
One-third in cash on arrival, less any 
freight advance made, and the remaining 
two-thirds on right and final delivery of 
the cargo, in cash, with two per cent, 
discount, less value of cargo short or 
damaged (if any), all in British sterling 
money. All the Charterers’ liability to 
cease on delivery of cargo to vessel, 
Captain holding a lien upon the cargo 
for Freight, Dead Freight and Demur- 
rage. The Ship to discharge in such Berth 
or Dock as ordered by Charterers or their 
Agents after arrival. 

3. — ^The cargo to be su2)plied in [16] 
days, and to be received from the Shij) 
at Port of Discharge [in 15 worhing 
daya'i (Sundays and Holidays excepted), 
weather, fire, floods, ice, strikes, look-outs, 
or labour combinations jiermittmg, and 
ten like days on Demurrage if longer 
detained, at the rate of fourponce per 
register ton pei’ day, and pro rata for any 
part of the last of such days. Lay days to 
commence on Ship getting into a proper 
loading or discharging berth. 

4. — Ship to be addressed to Charterers 
or their Agents at Port of Loading, free 
of Commission on thi.s Charter. 
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5. — Chfti'tei-BTO io aclvaiioo monoy for 
Ship’s orcliimiy disbui'someiits at Port of 
Loading, if roiiuirod by Captain, snbioofc 
to 2| pel- cent. Commission and to Pro- 
mium of Insuranoc. Master’s receipt for 
advances to be oonolusivo evidonoo that 
payment has been made on aoooiuit of 
freight, and Charterers shall in no way 
be responsible for the appropriation or 
any misappropriation of the same. 

6. — If ordered to London, and dis- 
charged in one of the Docks in the Biver 
Thames, the Freighters to pay two-thirds 
of the dues. Ship to call at Gravesend for 
orders, there giving to consignees 24 
hours’ notice of her expected arrival in 
discharging berth, and to discharge over 
side into lighters if required by oonsignoes. 

7. — ^The Cargo to be supplied to the 
Ship and to be taken from alongside, as 
oustomary, at each jiovt. Only Eopo 
Slings, or Chains proiiorly canvassed, to 
be used for loading and discharging. 
Ship’s Hold to bo thoroughly swept and 
olcansod before taldng in cargo. 

8. — The Bill of Lading sliall bo oon- 
oiusive evidence against the owners of the 
quantity of Cargo shipped on hoard, as 
stated therein ; and in ease of short de- 
livery Owners sliall produce the log book 
and furnish an oxtoiidod protest, if 
demanded, showing the oaiise oi such 
short delivery before balance of freight 
becomes due or payable. 

9. — The Captain shall not iie obliged to 
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sign more than one sot of Bills of Lacliug 
[not exceeding S in dll'] unless written 
notice be given him before oommenoing to 
load, so as to enable him to keep separate 
the different consignments. 

10. — The usual custom of the wood 
trade of each Port to be observed by each 
party in cases where not specially 
expressed. 

11. — Penalty for non-performance of 
this Agreement, estimated amount of 
freight. 

12. — Average, if any, to be settled 
according to York and Antwerp Buies, 
1890, but jettison of deck load to be con- 
sidered general average. 

[By authority of 

A. 0. Johnson, Msq. 

[Signed] Williams cb Co., 

As Agents. 

Witness, 

[Signed) Riohd. R. Fox cO Co. 

21/3/1900.] 

A charter-party is a document which contahrs 
an agreement of a shipowner or his represen- 
tative to carry a complete cargo of goods or to 
furnish a ship for that purpose, the shipowner 
letting the ship for the purpose of carrying Hr 
undertaking to carry, the charterer hiring the^ 
ship for such purpose or undertaking to provide 
a full cargo. 

When the agreement is to carry goods which 
form only part of the intended cargo, the con- 
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tracit as to each parcel of goods is evidenced 
by the document called a bill of lading. 

A contract of this kind is called a contract 
of affreightment, and the sum to be paid for 
carriage is called freight. 

General average is the apportionment among 
all the parties interested in ship or cargo of all 
loss arising from sacrifices made or expenses in- 
curred for the common safety of ship and cargo. 

Particular average is the incidence of loss 
upon the individual owner or his insurer due 
to damage to any part of ship or cargo. 

When the charterer supplies the cargo him- 
self, bills of lading are usually signed, which, as 
a rule, while in the charterer’s hands, operate as 
receipts for the goods and as documents of title 
which he can negotiate, thus transferring pos- 
session, but which may be evidence oi a con- 
tract varying that contained in the charter- 
party. (See Rodocanachi v. MUhurn, and is q. 
Oullischen v. Stewart.) 13 q . 

When, however, the bill of lading gets into the 
hands of third parties for valuable considera- 
tion, its terms become important, for it is an 
undertaking on the part of the shipowne! with 
.the holder, which is independent of the charter- 
party except so far as it is expressly incorpor- 
ated, and that, even though the holder may have 
notice from the bill of lading that a charter- 
party is in existence. (<7/iappef v. Comfort.) ^ 9 ^' 
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1802, 1 Q. : 
253. 

1893, A. C, 


When tlie charterer canles goods lor other 
people, each shipper gets a bill of lading for his 
goods evidencing the contract that he has 
entered into, and this is independent of the 
contract in the charter-party save in so far as 
it is expressly incorporated. 

It depends on the terms of the charter-party 
whether the charterer acquires 'pro tern, the 
whole possession and control of the ship (he 
becoming pro tern, the owner, and the master 
and crew his servants), or merely the right to 
have his goods conveyed by a particular vessel, 
the ownership and possession remaining in the 
shipowner through the master and crew, who 
B. continue to be his servants. (See per Lord 
8, Esher, M.R., in Baumvoll v. Oilchrest.) 

The distinction is important for many 
reasons, among which are, that if the owner is 
out of possession, he has no Common Law lien 
for the freight, that any salvage earned will 
go to the charterer, and that if goods are 
bought by the charterer and delivered to the 
ship’s master, he being the charterer’s agent, 
such delivery destroys the unpaid vendor’s 
right to stop in transitu, unless the bill 'of 
lading was made deliverable to shipper or 
order. 

Charter-parties vary in their terms according 
to the trade to which they refer. The form 
given above is a Canadian timber charter. 
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Bills of Bxchangre, STotes and Checiiies. is^scic 

A bill of exchange ia an unconditional ordoi' in ' 
writing, addreaaed by one person, including a firm, 
company or association, to another, signed by the 
person giving it, requiring the person to whom it is 
addressed to pay on demand or at a fixed or deter- 
minable future time a sum certain in money to or to 
the order of a specified person or to bearer. 

A bill must require payment of money and money 
only, not money and the execution of some other 
obligation or promise. 

The person who gives the order is called the 
‘ drawer ’ ; the person to whom the order is addressed 
is called the ‘ drawee 

The acceptance of a bill is the signification by the 
drawee of his assent to the order. 

After the drawee has accepted he is called the ■ 
‘acceptor’. The ordinary method of accepting is 
for the drawee to write ‘ accepted ’ across the bill 
and sign underneath, hut he can use any form of 
words from which his intention to accept may be 
inferred. 

An inland bill or note is one both ebawn and § *. 
payable, or purporting to be so within the British § 83 . 
Islands, or drawn within the British Islands upon 
some re,sideut therein. Any other hill or note is § so. 
foreign. A foreign bill, if dishonoured, must be 
protested ; an inland bill need not. Protest of any 
dishonoured note is unnecessary. 

The following is a form of an inland bill of 
exchange ; — 
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LondisS, Oct. 24, 1000. 

2100 Os. Od. -M 

cs a ^ f§ 

Threo iiiontlis after cla^ j^yi^o^oHN Bate 

value 


[or order] the sum of one '§un®r^ 
received. ^ ~ 


To James Robinson, ^ 
,52. Old Change^ 
Londog. 


§ S 
Liam Smith. 
o 

PO 


It would have been an equally good bill without 
the words ‘ value received or without the date, as 
any holder may insert the true date, or what he 
believes to be the true date, or without the place of 
drawing or of payment, but the above is the regular 
form. 

It would have been an equally good acceptance if 
the words used had been ‘Accepted, James Robinson 
or ‘ J ames Robinson ’ simply. Such are instances 
of ‘ general ’ as opposed to ‘ qualified ’ acceptances. 
To charge the acceptor this bill must be presented 
at Barclay, Sevan & Co. for payment or elsewhere, 
for at common law the debtor is bound to seek out 
his creditor and pay him. 

If, however, the acceptance ran ‘ Barclay, Sevan 
& Co. only ’, or ‘ as to £60 or ‘ when in funds 
that is a ‘ qualified ’ acceptance. The holder of a 
bill may refuse to take a qualified acceptance, and 
may treat refusal to give a general acceptance as 
dishonour. But if he take the qualified acceptance 
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without the express or implied authority or aub 
Sequent assent ol the drawer or an indorser, such 
drawer or indorser is discharged from liability on 
the bill. 

Acceptance is not essential, though it is usual. 

A cheque is a bill of exchange drawn on a banker, 
payable on demand, and requires no acceptance. 

The holder of a cheque may sulier through un- § u. 
reasonable delay in presenting it. 

A promissory note is an unconditional promise in i ss. 
writing made by one person to another signed by 
the maker, engaging to pay on demand or at a fixed 
or determinable future time a sum certain in money 
to or to the order of a specified person or to hearer. 


Illuatmtion. 


London, Jan. 16, 1000, 

£100 Oa. Od. 

Three months after date [or on demand] 1 

, T T Order 

promise to pay to Euubs Johnson or ^ 

the sum of one hundred pounds. 

Bobert Goderisy. 


• A bank note is a promissory note of the bank § 84 . 
■which issues it. 

A promissory note is incomplete till delivery to the 5 ss. 
payee or bearer. The maker of the note by making 
it engages that he will pay it according to its tenor. 
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1 80, Tlie maker of a note coi’responds to the acceptor of 

a bill, and the first indorser of a note to the drawer 
of an accepted bill payable to drawer’s order. 

i 8 . ' Unless a bill or note contains words prohibiting 

transfer or indicating an intention that it shall not 
be transferable, it is a negotiable instrument. 

A negotiable instrument may be payable either to 
order or to bearer. 

! 8 . A bill or note is payable to bearer which is ex- 

pressed to be so payable or on which the only or last 
indorsement is an indorsement in blank. 

A bill or note is payable to order if so expressed to 
be or to be payable to a particular person, without 
words prohibiting transfer. 

s 31 . A bill or note ‘ to bearer ’ is negotiated by delivery ; 

a bill payable to order is negotiated by the indorse- 
ment of the holder completed by delivery ; in each 
ease there must be the intention of passing the 
property. 

§ 32 , Indorsement oconrs by the simple signature of the 

indorser on the back of the bill ; and is an order on 
the maker, drawee, or acceptor to pay the suin named 
to the next holder named, or to his order or to bearer, 
this depending on whether the indorsement is ‘ in 
blank’ or ‘special’. An indorsement in blank 
specifies no indorsee, and a bill so indorsed becomes 
payable to bearer. 

§ 84. A special indorsement specifies the person to whom 

or to whose order the bill is to be payable. 

The following represents the indorsements on the 
back of a bill — 
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In the above case, John Bate, the payee (see ante), 
has indorsed in blank, and the bill has eventually got 
into the hands of James Richardson, till that time it 
has been ‘ to bearer ’ passing like cash by delivery ; 
Richardson specially indorses it to Fox, who indorses 
it and seeks payment on it from James Robinson, or 
failing him, the prior indorsers in order. 

If an indorsement is made by one having no 
interest in the paper, such indorsement only adds see § .^o, 
security to the instrument. 

To take a simple business transaction : — William 
Smith, of New York, sells to James Robinson, of 
London, £100 worth of goods on terms of three 
months’ credit. Smith is also owing John Bate £200. 

When the goods are put on board Smith sends the 
bill of lading to Robinson, and pinned to it a bill of 
exchange in form No. 1 (with the substitution of 
‘New York’ for ‘London’ at the head). Thus 
Robinson is directed to pay £100, within three 
months, to Bate ; and, if he does not honour the 
bill of exchange, he must return the bill of lading, o°nf§T' 
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and if lie wrongfully retains the bill of lading the 
property in the goods does not pass to him. 

Assuming, however, that no difficulty arises on this 
head, Robinson accepts, and the bill is handed over to 
Bate. As it \Yill be -wortli £100 in something under 
three months, it is worth something less than £100 
now, and if Bate desires to get his money he can sell 
the bill to some one who will give him the face value 
minus a discount. This is the process of ‘ discount- 
ing ’ a bill. The bill can be sold over and over 
again, at a gradually enhanced price, till the day of 
payment arrives, when the holder, whoever he is, 
takes it to Robinson, presents it for payment, and 
gets his £100. 

When a bill is not payable on demand throe ‘ days 
of grace ’ are added to the time of payment as fixed 
by the bill, unless the bill is expressly drawn ‘ with- 
} u. out grace ’. When the last day of grace falls on 
a Sunday, Christmas Day, Good Friday, or a day 
appointed by Royal Proclamation as a public fast 
or thanksgiving, the bill is due and payable on the 
preceding business day ; but if the last day of 
grace is a Bank Holiday (other than Christmas Day 
or Good Friday), or when the last day of grace is 
a Sunday, and the second day of grace is a Bank 
Holiday, then on the succeeding business day. „ 

The drawee of a bill, by accepting, engages that he 
will pay it according to the tenor of his acceptance. 
I .w. The drawer of a bill engages that, on dne present- 

ment, it will be accepted and paid, and that if it be 
dishonoured he will be liable to the holder. 
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An indorser engages that, on due presentment, it 
will be accepted and paid, and that if it be dis- 
honoured he will be liable to the holder or any 
subsequent indorser. 

Thus the persona primarily liable on a bill are 
the acceptor or acceptors, on a note the maker or 
makers ; those who are not so primarily liable, but 
who occupy rather the position of sureties, are the 
drawee and indorser or indorsers, and the law 
requires that notice be given them of dishonour, 
and that the holder looks to them for payment. 
The indorsers, as between each other, stand in the 
relation of principals, every prior indorser being, as 
a rule, bound to indemnify a subsequent indorser, 
because, as a rule, he has sold him a document 
which has proved worthless. 

During the currency of the bill as it passes, like 
cash, from hand to hand, it may pass through the 
hands of far more persons than the indorsers ; when 
the bill has been indorsed in blank it is not essential, 
in order to transfer the property, that the transferor 
should put his name to the bill, but he must do so 
if it is wished to make him a party to the bill m 
order that he may he sued as an indorser. No one can 
be sued on a hill who has not put his name to it. 

But a transferor by delivery who negotiates a bill 
thereby warrants to his immediate transferee, being 
a holder for value, that the bill is what it purports 
to be, that he has a right to transfer it, and that at 
the time of the transfer he is not aware of any fact ? 
* that renders it valueless. 
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§30. Every party wliose signature appears on a bill is 

‘prima facie deemed to have become a party thereto 
for value, though this presumption is rebuttable : and 
every holder is pritiia facie deemed to be a holder in 
due course. 

But if it be proved that the issue, acceptance, or 
negotiation of the bill ha.s been afieoted by fraud, 
dui’ess, or illegality, the burden of proof is shifted, 
until the holder proves that subsequent to the fraud 
or illegality value has in good faith been given for 
the bill. 

§ 04, A material alteration of a bill or acceptance, with- 

out the assent of all parties liable on the bill, avoids 
it, except as against the party who has made author- 
ised, or assented to the alteration and subsequent 
indorsers, though if the alteration be not apparent, 
a holder in due course may enforce payment as if it 
had not been altered. 

5 89. A holder in due course is one who has taken a bill 

before it was overdue, and without notice that it had 
been dishonoured, if such was the fact, and in good 
faith and for value, and without notice of any defect 
in the title of his transferor. He must not have a 
suspicion of something wrong and wilfully disregard 

n c. B. 174. the means of knowledge. {Raphael v. Bank of 
Cns. ■ j ojjgg Y_ Gordon.) 

5 27. It is not necessary that the holder himself shall 

have given value ; it is enough if value has been 
given somewhere during the currency of the bill. 

I2g. An accommodation bill is one which has been 

drawn, accepted, or indorsed by a person without 
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receiving value, lor the purpose o£ accommodating 
another person by lending Mm Ms name. 

Such a bill, as between the immediate parties, is 
void for want of consideration, but is good in the 
hands of a holder for value. 

Ad valorem stamp duty is payable on all bills and 
notes, and a further duty upon the protest or noting 
of a bill. 

The checLue and its ‘ crossings 

A cheque may be crossed by the drawer or any 
holder, and if crossed generally the holder may cross 
it specially, or add the words ‘ not negotiable ’. Such 
a crossing is a material part of the cheque. 

A cheque is crossed generally when two parallel 
transverse lines are drawn across its face, either with 
or without the words ‘ and Oo.’ in between, or with 
or without the words ‘ not negotiable ’. 

It is crossed specially when, with or without the 
words ‘ not negotiable the cheque hears across its 
face in addition the name of a banker. 

A general crossing is a direction to the banker on 
whom the cheque is drawn not to pay it other-wise 
than to a banker ; a special crossing is a direction 
not to pay it otherwise than to the hanker to whom 
it is crossed. If he disregards these directions he is 
liable to the true owner of the cheque for the resulting 
damage. 

' The addition of the words ‘ not negotiable ’ have 
this effect, that a person taMng a cheque so marked 
has not and cannot give a better title to the cheque 
than had the person from whom he took it. 


S3 &3n 
0. 97, § ! 


§77. 

§78. 


§70. 


§79. 


0 . 


Q 
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Tlic addition ol tiie words ‘ account payee.’ to 
a specially crossed cAeque as a matter of pr.actice 
renders tlie cheque ‘ not negotiable and insures it 
passing through the payee’s account. This is the 
strictest and safest method of crossing a cheque ; 
though this crossing is not authorised by the Act as 
a material part of the cheque, the fraudulent 
obliteration of the words is a forgery. 
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The Joint Stock Oombany ; Its Memorandum, 
Articles oe Association, and Prospectus 

The memorandum provides the name of the com- 
pany and its registered office; it states, whether it 
is limited by shares or guarantee, or unlimited ; the 
objects for which the com/pwny ts formeA ; should the 
company be limited, if by shares, the nominal 
amount of capital and nominal amount of shares, if 
by guarantee, the amount of which each guarantor 
is liable. 

The Articles comprise the regulations of the 
company, dealing with the terms on which shares 
are held, and upon which its capital can be reduced 
or increased, the appointment, remuneration and 
powers of its directors, and the way in which its 
business shall bo conducted. 

The Prospectus inviting application for shares 
from the public contains a copy of the memorandum 
showing the objects of the company, and usually 
stages the nature of the company’s business, the 
reasons for raising the proposed capital, and the 
prospects of the company to earn profits available 
for dividend on that capital. Such a prospectus 
must, under section 80 of the Companies (Consolida- 
tion) Act, 1908, state, amongst other things, the 
contents of the memorandum, the names, descrip- 

* Q2 
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tion, and addreasea of the signatoriea ; the ahares 
subacribed for by them reapeotively, the numbers 
of founder’s shares, the necessary qualification and 
remuneration of the directors, their names, de- 
scription, and addresses ; the minimum subscription 
on which they may proceed to allotment, the num- 
ber and amount of shares and debentures to be 
issued, and the consideration for such, and the 
amount for which they are paid up ; the names and 
addresses of the vendors of properties to be acquired, 
the amount of purchase money, of commission, of 
preliminary expenses, and of promotion money ; the 
dates and parties to every material contract, and the 
place where such contract may be inspected ; the 
names and addresses of the auditors (if any), and 
full particulars of the interest of every director in 
the promotion of, or in the property to be acquired 
by the company. 

Non-compliance with these rules may make the 
persons responsible for the issue of the prospectus — 
•i.e, the directors and promoters — liable to persons 
taldng shares on the faith of that prospectus who are 
injured by the omission of any of these particulars. 

But no liability shall attach if such non-compliance 
is due to want of cognisance, or to honest mistake 
of fact. 
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Common Law, Statute Law, and Equity 

The phrase ‘ Common Law ’ is sometimes con- 
trasted with ‘ Statute Law ’, sometimes with ‘ Equity 
Statute Law is the law contained in Acts of Parlia- 
ment, and these it is the business of the judges to 
interpret as well as they can, but not to amend. 
Statute Law can only be amended by fresh legislation. 
The Common Law did not originate in Acts of Par- 
liament. In our early history, when justice was 
administered in local courts without professional 
assistance, difieient customs obtained in different 
parts of the country. When the King commenced 
to send Royal judges on circmt they formed, by 
a process of selection and rejection, a body of law 
which they applied everywhere. This was the cus- 
tom of the King’s Court, or the Common Law of the 
land. To set this law in motion, a plaintiff had to get 
a ‘ writ ’, from the writ office where the clerics were 
employed under the supervision of the Chancellor 
and judges in drawing up writs to meet the various 
coTnplaints brought before them. The Common Law 
thus was the law administered by the King’s Coju’ts 
of King’s Bench, Common'Pleas, and Exchequer ; 
that is, it was based on the decisions given hy the 
judges of these three courts in cases falling within the 
writs issued by the writ office, and these writs, as time 
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went on, increaaed in number and variety. But 
this was not all. Tbe Common Law was nownere 
written down, and tbe judges considered themselves 
free to apply tbe principles abeady established to 
new circumstances of an analogous kind. Tbe Com^ 
mon Law was said to reside in gremio jitdioum, 
capable of supplying a remedy for every wrong, uhi 
jus ibi remedium, capable of expanding pan passu 
with tbe increasing complexity of national life. Sir 
Edward Coke said that it was the ‘ perfection of 
reason ’. It was regarded not as a thing to be made, 
but a thing to be discovered, and uniformity of 
decision was attained by a system of appeals, in 
which the judgment of a higher court bound that court 
and the courts below. The Common Law could be 
altered by statute, which the Courts were bound to 
obey. The Common Law Courts sat for centuries in 
Westminster Hall, and the remedy they gave was 
damages. As a fact the Common Law did not expand 
fast enough, and the conservative tendencies of the 
judges called into existence what we know as Equity. 
The body of rules called ,Equityj was administered 
by the Com-t of Chancery, which did not pretend to 
administer the law, but a system inherently superior 
to it, because it approximated more nearly to justice, 
to what was aeguum et bonum.'i The origin of this 
remarkable system lay in the deep-rooted belief, 
found in East and West alike, that the King is the' 
last resort of the oppressed...- Justice may surely be 
found, if nowhere else, by the suppliant at the 
foot of the throne. Where the Common Law gave 



APPENDIX B 


231 


inadequate relief, or none at all, petitions were sent 
to tHe King, who handed them on to his Council, and 
especially to his Chancellor, who at first made orders 
at discretion. But in time the practice observed 
became settled, and the Courts of Chancery or 
Equity became, as Blackstone says, ‘ governed by 
established rules and bound down by precedent’. 
The Chancellor’s Court was not a law court, and 
could not give damages, nor could it direct the 
Sheriff to levy execution on property. The Chan- 
cellor was said to have jurisdiction in personam. He 
could summon, by a writ of subpoena, a person 
against whom there was a complaint, he could make 
a decree of specifio perfor mance, directing the person 
to do some specific thing, or issue an injunction for- 
bidding him to do something ; and if his directions 
were disregarded, this was a contempt of the Royal 
authority, and the offender was arrested and im- 
prisoned till he had purged his contempt. Equity 
became a great supplementary system, which differed 
from the Common Law in remedies, procedme, and 
often in the view it took of the rights and duties of the 
parties, e.g. in trusts and mortgages. This inconveni- 
ent state of things was terminated by the Judicature 
Act_of 1873, _whioh provided that where the rules of 
law and equity conflicted, those of equity were to pre- 
vail. This has been called the ‘ fusion of Law and ^ 
•Equity ’, but perhaps we may accept the late Professor ^ 
Maitland’s^ view that Equity was a loosely knit col- ; 
lection of appendixes to the Common Law which are i 
by statute now incorporated in the text. 
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Inferbed Contraot — Implied Contraot — Quasi- 
OONTRAOT 

Though in tte text, from deference to general 
usage, the expression ‘ implied contract ’ is em- 
ployed, when ‘ contract inferred from conduct ’ is 
meant, it may be observed that the verbs ‘ to infer ’ 
and ‘ to imply ’ are not synonymous. To use them 
as if they were, is a vulgarity. To ‘ infer ’ means 
to deduce by reasoning ; to ‘ imply ’ means to involve 
as a consequence or concomitant. A person ' infers ’ ; 
a state of things ‘ implies ’. Thus we may have a con- 
tract inferred as a fact by a jury, or an obligation 
imphed in a contract as a matter of law. 

An ‘ inferred ’ contraot is one which, though not 
expressed in words, is found by a jury as a fact to 
exist. 

An ‘ implied ’ obligation, or term, is supplied by 
the law whare a contract already exists, as a right 
which results from the position in which the parties 
have placed themselves by the contraot. Thus there 
is an imphed obligation on a grantor not to derogate 
from his own grant. Such an obhgation arises, not 
from any interpretation of the conveyance, but from 
the duty which is imposed on the grantor in con- 
sequence of the relation which he has taken upon 
himself towards the grantee. (See judgment of 
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Cotton, L.J., in Birmingham, Dudley and District sa^ch, 
Banking Go. v. Ross.) 

But the term ‘ implied contract or ‘ contract 
implied in law has also been used where no contract 
at all exists. Here the term ‘ quasi-contract ’ is 
preferred by some. There is in fact no contract, 
but a condition of afiairs has arisen between the 
parties, such that according to natural iustice and 
equity one party is bound to pay a sum of money 
to the other. {Freeman v. Jeffries, per Martin, B.) 

So where one person has been compelled under 
threat of legal proceedings or legal restraint of his 
goods to pay money which another is hound to fay, 
he can recover the money, as having been paid to 
the use of the defendant : e.g. where an executor 
has been compelled to pay legacy duty, the charge 
of which falls upon the legatee {Hales v. Freeman), ib.&] 
or where a person has, under circumstances of 
necessity, paid ior the iunexai oi a woman, a duty 
imposed by law on her husband {Rogers v. Price), or 3 t, & 
where the owner of goods, left on the premises of 
another at his request and for his benefit, is com- 
pelled to pay out a distress, in order to recover his 
goods {Exall V. Partridge). st. b. 

So where a defendant has received money, which 
in justice and equity belongs to the plaintiff, under 
circumstances which render the receipt by the de- 
fendant a receipt for the use of the plaintiff, the 
plaintiff has an action for money had and received 
to his use. 

Thus an insurer, who has paid for a loss, can recover 
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from the assured money subsequently received by 
the latter from third parties in respect of the loss 
JQ. B. D. (Dufouroet V. Bishop). So money paid under a' mis- 
take of fact, where the supposed state of fact, had it 
existed, would have created a liability to pay the 
money, e.g. money paid for goods under a mistake 
M, ic s. as to weight or measurement. (Oox v. Prentice.) 

So also an account statec^ between the parties, or 
a foreign judgment produces a quasi-contractual 
liability. 

In all these cases there is no contract, but the 
law behaves as though there were. 
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SALE OE GOODS ACT, 1893 

[56 & 57 ViOT. 0. 1871.] 

ARRANGEMENT OF SECTIONS 

PART I 

Fobmation of the Contract 
Contract of Sale 

SECTION 

1. Sale and agreement to sell. 

2. Capacity to buy and sell. 

Formalities of the Contract 

3. Contract of sale, bow made. 

4. Contract of sale for ten pounds and upwards. 

Subject-matter of Contract 

6. Existing or future goods 

6. Goods wbich bave perished. 

7. Goods perishing before sale but after agree- 

ment to sell. 

The Price 

8. Ascertainment of price. 

9. Agreement to sell at valuation. 
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Conditions and Warrmties 

SECTION- 

10. Stipulations as to time. 

11. When condition to be treated as -warranty 

12. Impliod undertalring as to title, &o. 

13. Sale by description. 

14. Implied conditions as to quality or fitness 

Sale hy Samfle 

15. Sale by sample. 


PABT II 

Eppeots op the Contract 

Trmsfer of Property as between Seller and Buyer 

16. Goods must be ascertained. 

17. Property passes when intended to pass. 

18. Rules for ascertaining intention. 

19. Reservation of right of disposal. 

20. Risk prirnd facie passes with property. 

Transfer of Title 

21. Sale by person not the owner. 

22. Market overt. 

23. Sale under voidable title. 

24. Revesting of property in stolen goods on con- 

■viction of offender. 

26. Seller or buyer in possession after sale. 

26. Eflieot of writs of execution. 
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PAE,T III 

Perpormancb op a-HB Oontbaot 

SECTION 

27. Duties of seller and buyer. 

28. Payment and delivery are concurrent con- 

ditions. 

29. Buies as to delivery. 

30. Delivery of wrong quantity. 

31. Instalment deliveries. 

32. Delivery to carrier. 

33. Risk where goods arc delivered at distant place. 

34. Buyer’s right of examining the goods. 

35. Acceptance. 

36. Buyer not bound to return rejected goods. 

37. Liability of buyer for neglecting or refusing 

delivery of goods. 

PART IV 

Rights of Untaid Seller against the Goods 

38. Unpaid seller defined. 

39. Unpaid seller’s rights. 

40. Attachment by seller in Scotland. 

Unpaid Seller's Lien, 

41. Seller’s lien. 

42. Part delivery. 

43. Termination of lien. 

Stoppage in transitu 

44. Right of stoppage in transitu, 

46. Duration of transit. 

46. How stoppage in transitu is efieoted. 
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SECTION Re-sale by Buyer or Seller 

47. Effect of sub-sale or pledge by buyer. 

48. Sale not generally rescinded by lien or stop- 

page in Iransitu. 

PART V 

Aotions Eon Bkbach oe the Conteaot 
Remedies of the Seller 
49- Action for price. 

60. Damages for non-acceptance. 

Remedies of the Buyer 

61. Damages for non-delivery. 

62. Specific performance. 

53. Remedy for breach of warranty. 

64. Interest and special damages. 

PART VI 

SuPEiEMEISTAM 

56. Exclusion of implied terms and conditions. 
86. Reasonable time a question of fact. 

D7. Rights and duties under Act enforceable by 
action. 

58. Auction sales. 

59. Payment into Court in Scotland when breach 

of warranty alleged. 

60. Repeals. 

61. Savings. 

62. Interpretation of terms. 

63. Commencement. 

64. Short title. 

Schedule. 
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CHAPTER LXXI 

An Act for codifying the Law relating to the Sale 
of Goods. [20th Pebruary, 1894..] 

Be it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : — 


PART I 

Formation or the Contract 
Contract of Sale 

1 . — (1) A contract of sale of goods is a contract sale ai 
whereby the seller transfers or agi’ees to transfer the toS 
property in goods to the buyer for a money con- 
sideration, called the price. There may be a con- 
tract of sale between one part owner and another. 

(2) A contract of sale may be absolute or con- 
ditional. 

(3) Where under a contract of sale the property 
in the goods is transferred from the seller to the 
buyer the contract is called a sale ; but where the 
transfer of the property in the goods is to take place 
at a future time or subject to some condition there- 
.after to be fulfilled the contract is called an agree- 
ment to sell. 

(4.) An agreement to sell becomes a sale when the 
time elapses or the conditions are fulfilled subject to 
which the property in the goods is to be transferred. 
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Capacity to 
biiyanclBell. 


Contract oi 
Gale, how 
maao. 


Contract of 
sale for ton 
pounds and 
upwards. 


2. Capacity to buy and sell is regulated by tbe 
general law concerning capacity to contract, and to 
transfer and acqidi’e property. 

Provided that where necessaries are sold and 
delivered to an infant, or minor, or to a person who 
by reason of mental incapacity or drunkenness is 
incompetent to contract, be must pay a reasonable 
price therefor. 

Necessaries in this section mean goods suitable to 
the condition in life of such infant or minor or other 
person, and to his actual requirements at the time 
of the sale and delivery. 

Formalities of the Contract 

3. Subject to the provisions of this Act and of 
any statute in that behalf, a contract of sale may be 
made in writing (either with or without seal), or by 
word of mouth, or partly in writing and partly by 
word of mouth, or may be implied from the conduct 
of the parties. 

Provided that nothing in this section shall efiect 
the law relating to corporations. 

4 . — (1) A contract for the sale of any goods of 
the value of ten pounds or upwards shall not be 
enforceable by action unless the buyer shall accept 
part of the goods so sold, and actually receive 'the 
same, or give something in earnest to bind the 
contract, or in part payment, or unless some note or 
memorandum in writing of the contract be made 
and signed by the party to he charged or his agent 
in that behalf. 



APPENDIX D 


241 


(2) The provisions of this section apply to every 
such contract, notwithstanding that the goods may 
be ml;ended to be delivered at some future time, or 
may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for 
delivery, or some act may be requisite for the making 
or completing thereof, or rendering the same fit for 
delivery. 

(3) There is an acceptance of goods within the 
meaning of this section when the buyer does any 
act in relation to the goods which recognises a pre- 
existing contract of sale whether there be an accept- 
ance in performance of the contract or not. 

(4) The provisions of this section do not apply to 
Scotland. 

Subject-matter of Contract 

5. — (1) The goods which form the subject of a 
contract of sale may be either existing goods, owned 
or possessed by the seller, or goods to be manu- 
factured or acquired by the seller after the making of 
the contract of sale, in this Act called ‘ future goods 

(2) There may be a contract for the sale of goods, 
the acquisition of which by the seller depends upon 
a contingency which may or may not happen. 

(3) Where by a contract of sale the seller purports 
to efieot a present sale of future goods, the contract 
.operates as an agreement to sell the goods. 

6. Where there is a contract for the sale of specific 
goods, and the goods without the knowledge of 
the seller have perished at the time when the contract 
is made, the contract is void. 


Ezisti 

future 

goods. 


Goofls 

winch 

peiish 
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Ooocis 7. Where there is an agreement to sell specific 
EefoSsalo goods, and subsequently the goods, without any 
Sgioomeni; fault on the part of the seller or buyer, perish before 
to Boii. passes to the buyer, the agreement is thereby 

avoided. 

The, Price 

Ascertain- 8.-(l) The price in a contract of sale may be 
price. fixed by the contract, or may be left to be fixed in 
manner thereby agreed, or may be determined by 
the course of dealing between the parties. 

(2) Where the price is not determined in accord- 
ance with the foiegomg provisions the buyer must 
pay a reasonable price. What is a reasonable price 
is a question of fact dependent on the circumstances 
of each particular case. 

Agroonwnt 9. — (1) Where there is an agreement to sell goods 

TOiMtion. on the terms that the price is to be fixed by the 
valuation of a third party, and such third party 
cannot or does not make such valuation, the agree- 
ment is avoided ; provided that if the goods or any 
part thereof have been delivered to and appropriated 
by the buyer he must pay a reasonable price therefor. 

(2) Where such third party is prevented from 
making the valuation by the fault of the seller or 
buyer, the party not in fault may maintain an action 
for damages against the party in fault. 

Conditions and Warranties 

stipuia- 10. — (1) Unless a different intention appears from 

tiOTsasto terms of the contract, stipulations as to time of 
payment are not deemed to be of the essence of 
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a contract of sale. Whether any other stipulation 
as to time is of the essence of the contract or not 
depends on the terms of the contract. 

(2) In a contract of sale ‘ month ’ means frirnd 
facie calendar month. 

11 . — (1) In England or Ireland — 

{a) Where a contract of sale is subject to any con- Wiie 
dition to be fulfilled by the seller, the Ueat 
buyer may waive the condition, or may 
elect to treat the breach of such condition 
as a breach of warranty, and not as a 
ground for treating the contract as repu- 
diated ; 

(6) Whether a stipulation in a contract of sale is 
a condition, the breach of which may give 
rise to a right to treat the contract as 
repudiated, or a warranty, the breach of 
which may give rise to a claim for damages 
but not to a right to reject the goods and 
treat the contract as repudiated, depends 
in each case on the construction of the 
contract. A stipulation may be a condition, 
though called a warranty in the contract : 

(c) Where a contract of sale is not severable, and 
the buyer has accepted the goods, or part 
thereof, or where the contract is for specific 
goods, the property in which has passed to 
the buyer, the breach of any condition to 
be fulfilled by the seller can only be treated 
as a breach of warranty, and not as a ground 
for rejecting the goods and treating the 
K2 
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contract as repudiated, unless there^ be 
a term of the contract, express or irti;^lied, 
to that effect. 

(2) In Scotland, failure by the seller to perform 
any material part of a contract fox sale is a breach 
of contract, which entitles the buyer either within 
a reasonable time after delivery to reject the goods 
and treat the contract as repudiated, or to retain the 
goods and treat the failure to perform such material 
part as a breach which may give rise to a claim for 
compensation or damages. 

(3) Nothing in this section shall afiect the case of 
any condition or warranty, fulfilment of which is 
excused by law by reason of impossibility or other- 

W3S0, 

12 . In a contract of sale, unless the circnmstanoes 
of the contract are such as to show a different inten- 
tion, there is — 

(1) An implied condition on the part of the seller 

that in the case of a sale he has a right to 
sell the goods, and that in the case of an 
agreement to sell he will have a right to 
sell the goods at the time when the property 
is to pass : 

(2) An implied warranty that the buyer shall 

have and enjoy q^uiet possession of the goods : 

(3) An implied warranty that the goods shall he 

free from any charge or encumbrance in" 
favour of any third party, not declared or 
known to the buyer before or at the time 
when the contract is made, 
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13 . Where there is a contract for the sale of goods &aio v 
by description, there is an implied condition that the 
goods shall correspond with the description ; and if 

the sale he by sample, as well as by description, it is 
not sufficient that the bulk of the goods corresponds 
with the sample if the goods do not also correspond 
with the description. 

14 . Subject to the provisions of this Act and of Impiu 
any statute in that behalf, there is no implied as to q 
warranty or conditions as to the quality or fitness for 
any particular purpose of goods supphed under 

a contract of sale, except aa follows : — 

(1) Where the buyer, expressly or hy implication, 

makes known to the seller the particular 
purpose for which the goods are required, 
s^as to_show that the buyer relies on the 
seller’s skill or judgment, and the goods are 
of a description which it is in the course of 
the eeJJej'’B hnaineas to supply (whether he 
he the manufacturer or not), there is an 
implied condition that the goods shall be 
reasonably fit for such purpose, proWded 
that in the case of a contract for the sale 
of a specified article under its patent or other 
trade name, there is no implied condition as 
to its fitness for any particular ptu'pose : 

(2) Where goods are bought hy description from 

a seller who deals in goods of that descrip- 
tion (whether he be the manufacturer or 
not), there is an implied condition that 
the goods shall he of merchantable quality ; 
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provided that if the buyer haa examined 
the goods, there shall be no implied con- 
dition a regards defects which such ex- 
amination ought to have revealed : 

(3) An implied warranty or condition as to quality 

or fitness for a particular purpose may be 
annexed by the usage of trade. 

(4) An express warranty or condition does not 

negative a warranty or condition implied 
by this Act unless inconsistent therewith. 

Sale hy Sample 

SpiJ. contract of sale is a contract for sale 

by sample where there is a term in the contract, ex- 
press or implied, to that effect. 

(2) In the case of a contract for sale by sample — 

(а) There is an implied condition that the bulk 

shall correspond with the sample in quahty : 

(б) There is an implied condition that the buyer 

shall have a reasonable opportunity of com- 
paring the bulk with the sample : 

(c) There is an implied condition that the goods 
shall be free from any defect, rendering them 
unmerchantable,which would not be apparent 
on reasonable examination of the sample. 

PART II 

Eippects of the Contract 
Transfer of Property as between Seller and Buyer 
Goods mvat Ig. "Where there is a contract for the sale of un- 

be aacor- 

taiiwa. ascertained goods no property in the goods is trans- 
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ferred to the buyer unless and until the goods are 
ascertained. 

17. — (1) Where there is a contract for the sale of Propori 
specific or ascertained goods tlie property in them is mtanac 
transferred to the buyer at such time as the parties 

to the contraot intend it to be transferred. 

(2) For the purpose of ascertaining the intention of 
the parties regard shall be had to the terms of the 
contract, the conduct of the parties, and the circum- 
stances of the case. 

18. Unless a difierent intention appears, the fol- Rules a 
lowing are rules for ascertaining the intention of the mpintc 
parties as to the time at which the property in the 
goods is to pass to the buyer. 

Rule 1. — Where there is an unconditional contract 
for the sale of specific goods, in a deliverable 
state, the property in the goods passes to the 
buyer when the contract is made, and it is im- 
material whether the time of payment or the 
time of delivery, or both, be postponed. 

Rule 2. — Where there is a contract for the sale of 
specific goods and the seller is hound to do some- 
thing to the goods, for the purpose of putting 
them into a deliverable state, the property does 
not pass until such thing be done, and the buyer 

, has notice thereof. 

Rule 3. — Where there is a contract for the sale of 
specific goods in a deliverable state, hut the 
seller is hound to weigh, measure, test, or do 
some other act or thing with reference to the 
goods for the purpose of ascertaining the price, 
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the property does not pass until such act or 
thing he done, and the buyer has notice 
thereof. 

Rule 4. — When goods are delivered to the buyer 
on approval, or ‘ on sale or return ’ or other 
similar terms, the property therein passes to the 
buyer : — 

(a) When he signifies his approval or accept- 

ance to the seller or does any other act 
adopting the transaction ; 

(b) If he does not signify his approval or 

acceptance to the seller but retains the 
goods without giving notice of rejection, 
then, if a time has been fixed for the 
return of the goods, on the expiration of 
such time, and, if no time has been fixed, 
on the expiration of a reasonable time. 
What is a reasonable time is a question 
of fact. 

Rule 5. — (1) Where there is a contract for the 
sale of unascertained or future goods by descrip- 
tion, and goods of that description and in a 
deliverable state are unconditionally appropri- 
ated to the contract, either by the seller with the 
assent of the buyer, or by the buyer with the 
assent of the seller, the property in the goods 
thereupon passes to the buyer. Such assent 
may be express or imphed, and may be given 
either before or after the appropriation is made. 

(2) Where, in pursuance of the contract, the seller 
delivers the goods to the buyer or to a carrier 
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or oilier bailee or custodier {wliothcr named by 
tbe buyer or not) for the purpose of transmission 
to tbe buyer, a,nd docs not reserve the right of 
disposal, be is deemed to have unconditionally 
appropriated tbe goods to tbe contract. 

19. — (1) Where there is a contract for tbe sale of Kosorv 
specific goods or where goods are subsequently ciiapoaa 
appropriated to the contract, the seller may, by the 
terms of tbe contract or appropriation, reserve the 
right of disposal of tbe goods until certain conditions 

are fulfilled. In such case, notwithstanding the 
delivery of the goods to the buyer, or to a carrier or 
other bailee or custodier for the purpose of trans- 
mission to the buyer, the property in the goods does 
not pass to the buyer until the conditions imposed 
by the seller are fulfilled. 

(2) Where goods are shipped, and by the bill of 
lading tbe goods are dehverable to the order of the 
seller or his agent, the seller is frirnd facie deemed 
to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer 
for the price, and transmits the bill of exchange and 
bill of lading to the buyer together to secure accept- 
ance or payment of the biU of exchange, the buyer 
is hound to return the bill of lading if he does not 
honour the bill of excbange, and if he wrongfully 
retains the bill of lading the property in the goods 
‘does not pass to him. 

20. Unless otherwise agreed, tbe goods remain at Eisk pi 
tbe seller’s risk until the property therein is trans- proper 
feired to the buyer, but when the property therein is 
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ti'ansleoed to the buyer, the goods are at the buyer’s 
risk whether delivery has been made or not. 

Provided that where delivery has been delayed 
through the fault of either buyer or seller, the goods 
are at the risk of the party in fault as regards any 
loss which might not have occurred but for such fault. 

Provided also that nothing in this section shall 
afieot the duties or liabilities of either seller or 
buyer as a bailee or custodier of the goods of the 
other party. 

Transfer of Title 

Sale by 21.-(1) Subiect to the provisions of this Act, 

poi'eoii not . 

the owner, where goods are sold by a person who is not the 

owner thereof, and who does not sell them under 
the authority or with the consent of the owner, the 
buyer acquires no better title to the goods than the 
seller had, unless the owner of the goods is by his 
conduct precluded from denying the seller’s authority 
to sell. 

(2) Provided also that nothing in this Act shall 
affect — 

(а) The provisions of the Factors Acts, or any 
enactment enabling the apparent owner of 
goods to dispose of them as if he were the 
true owner thereof ; 

(б) The validity of any contract of sale under any 
special common law or statutory power of, 
sale or under the order of a court of com- 
petent jurisdiction. 

22. — (1) Where goods are sold in market overt, 
according to the usage of the market, the buyer 


Market 

overt. 
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acquires a good title to the goods, provided he buys 
them in good faith and without notice of any delect 
or want of title on the part of the seller. 

( 2 ) Nothing in this section shall affect the law 
relating to the sale of horses. 

(3) The provisions of this section do not apply to 
Scotland. 

23. When the seller of goods has a voidable title &.iio unde 
thereto, but his title has not been avoided at the tnie. 
time of the sale, the buyer acquires a good title to 

the goods, provided he buys them in good faith and 
without notice of the seller’s defect of title. 

24. — (1) Where goods have been stolen and the Eovestm^ 
ofiender is prosecuted to conviction, the property in m stolon 
the goods so stolen revests in the person who was conviotio: 
the owner of the goods, or his personal representa- 
tive, notwithstanding any intermediate dealing with 
them, whether by sale in market overt or otherwise. 

42) Notwithstanding any enactment to the con- 
trary, where goods have been obtained by fraud or 
other wrongful means not amounting to larceny, 
the property in such goods shall not revest in the 
person who was the owner of the goods, or his personal 
representative, by reason only of the conviction of 
the ofiender. 

(2») The provisions of this section do not apply to 
Scotland. 

25. — (1) Where a person having sold goods con- Soiiei or 

. . . r 1 r xi, tnyeriu 

tinues or is in possession of tne goods, or 01 tne poasessiot 
documents of title to the goods, the delivery or 
transfer by that person, or by a mercantile agent 
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acting for Hni) of the goods or documents of title 
under any sale, pledge, or otter disposition thereof, 
to any person receiving the same in good faith and 
without notice of the previous sale, shall have the 
same efiect as if the person making the delivery or 
transfer were expressly authorised by the owner of 
the goods to make the same. 

(2) Where a person having bought or agreed to 
buy goods obtains, with the consent of the seller, 
possession of the goods or the documents of title to 
the goods, the delivery or transfer by that person, or 
by a mercantile agent acting for him, of the goods or 
documents of title, under any sale, pledge, or other 
disposition thereof, to any person receiving the same 
in good faith and without notice of any lien or other 
right of the original seller in respect of the goods, 
shall have the same effect as if the person maldng 
the delivery or transfer were a mercantile agent in 
possession of the goods or documents of title with the 
consent of the owner. 

(3) In this section the term ‘ mercantile agent ’ has 
the same meaning as in the Factors Acts. 

26.-(]) A writ of fieri facias or other writ of 
execution against goods shall bind the property in 
the goods of the execution debtor as from the time 
when the writ is delivered to the sheriS to be executed ; 
and, for the better manifestation of such time, it 
shall be tbe duty of the sherifi, without fee, upon the 
receipt of any such writ to indorse upon the back 
thereof the hour, day, month, and year when he 
received the same. 
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Proyided that no such writ shall prejudioo the title 
to such goods acq^uired hy any person in good faith 
a^nd for valuable consideration, unless such person 
had at the time when he acquired his title notice 
that such writ or any other writ hy virtue of which 
the goods of the execution debtor might be seized 
or attached had been delivered to and remained 
unexecuted in the hands of the sherifi. 

(2) In this section the term ‘ sherifi ’ includes any 
officer charged with the enforcement of a writ of 
execution. 

(3) The provisions of this section do not apply to 
Scotland. 


PAET III 

Peepormance of the Contract 

27 . It is the duty of the seller to deliver the goods, nutioa of 
and of the buyer to accept and pay for them, in suyer. 
accordance with the terms of the contract of sale. 

28 . Unless otherwise agreed, delivery of the goods 

and payment of the price are concurrent conditions, aie concur 
that is to say, the seller must be ready and wilbng aitions. 
to give possession of the goods to the buyer in ex- 
change for the price ; and the buyer must be ready 
and willing to pay the price in exchange for possession 
of the goods. 

29 . — (1) Whether it is for the buyer to take Buies as t# 
possession of the goods or for the seller to send them 

to the buyer is a question depending in each case on 
the contract, express or implied, between the parties. 

Apart from any such contract, express or implied. 
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tlie place of delivery is the seller’s place of business, 
if he have one, and if not, his residence ; Provided 
that, if the contracts be for the sale of specific goods, 
which to the knowledge of the parties when the con- 
tract is made are in some other place, then that 
place is the place of delivery. 

(2) Where under the contract of sale the seller is 
bound to send the goods to the buyer, but no time for 
sending them is fixed, the seller is bound to send 
them within a reasonable time. 

(3) Where the goods at the time of sale are in the 
possession of a thii'd person, there is no delivery by 
seller to buyer unless and until such third person 
acknowledges to the buyer that he holds the goods 
on his behalf ; provided that nothing in this section 
shall afieot the operation of the issue or transfer of 
any document of title to goods. 

(4) Demand or tender of delivery may be treated 
as ineffectual unless made at a reasonable hour. 
What is a reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and 
incidental to putting the goods into a deliverable 
state must be borne by the seller. 

Deiiv 6 i 7 30. — (1) Where the seller delivers to the buyer a 

quantitf. quantity of goods less than he contracted to sell, the 
buyer may reject them, but if the buyer accept^ the 
goods so delivered he must pay for them at the 
contract rate. 

(2) Where the seller delivers to the buyer a quantity 
of goods larger than he contracted to sell, the buyer 
may accept the goods included in the contract and 
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rsjeofc the rest, or he may reject the whole. If the 
buyer accepts the wholo of the goods so delivered he 
must pay for them, at the contract rate. 

(3) Where the seller dehvers to the buyer the 
goods he contracted to sell mixed with goods of a 
different description not included in the contract, the 
buyer may accept the goods which are in accordance 
with the contract and reject the rest, or he may reject 
the whole. 

(4) The provisions of this section are subject to any 
usage of trade, special agreement, or course of dealing 
between the parties. 

31. — (1) Unless otherwise agreed, the buyer of instiime 
goods is not bound to accept delivery thereof by 
instalments. 

(2) Where there is a contract for the sale of goods 
to he delivered by stated instalments, which are to 
be separately paid for, and the seller makes defective 
deliveries in respect of one or more instalments, or 
the buyer neglects or refuses to take delivery of or 
pay for one or more instalments, it is a question in 
each case depending on the terms of the contract and 
the circumstances of the case, whether the breach of 
contract is a repudiation of the whole contract or 
whether it is a severable breach giving rise to a claim 
for compensation hut not to a right to treat the whole 
contract as repudiated. 

. 32. — (1) Where, in pursuance of a contract of sale Doiivery 

the seller is authorised or required to send the goods 
to the buyer, delivery of the goods to a carrier, 
whether named by the buyer or not, for the purpose 
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of tranamission to the buyer is prirnd facie deemed 
to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the 
seller must make such contract with the carrier on 
behalf of the buyer as may be reasonable having 
regard to the nature of the goods and the other cir- 
cumstances of the case. If the seller omit so to do, 
and the goods are lost or damaged in course of transit, 
the buyer may decline to treat the delivery to the 
carrier as a delivery to himself, or may hold the seller 
responsible in damages. 

(3) Unless otherwise agreed, where goods are sent 
by the seller to the buyer by a route involving sea 
transit, under circumstances in which it is usual to 
insure, the seller must give such notice to the buyer 
as may enable him to insure them during their sea 
transit, and, if the seller fails to do so, the goods 
shall be deemed to be at his risk during such sea 
transit. 

33. Where the seller of goods agrees to deliver 
: them at his own risk at a place other than that 

where they are when sold, the buyer must, never- 
theless, unless otherwise agreed, take any risk of 
deterioration in the goods necessarily incident to 
the course of transit. 

34. — (1) Where goods are delivered to the buyer, 
which he has not previously examined, he is not 
deemed to have accepted them imless and until he- 
has had a reasonable opportunity of examining them 
for the purpose of ascertaining whether they are in 
conformity with the contract. 
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(2) Unless otlieiwise agreed, ■wlieii the sellci' tenders 
delivery of goods to the bnyer, he is hound, on req^uest, 
to afiord the buyer a reasonable opportunity of 
examining the goods for the purpose of ascertaining 
whether they are in conformity with the contract. 

35. The buyer is deemed to have accepted the Acoeptai 
goods when he intimates to the seller that he has 
accepted them, or when the goods have been delivered 

to him, and he does any act in relation to them which 
is inconsistent with the ownership of the seller, or 
when after the lapse of a reasonable time, he retains 
the goods without intimating to the seller that he 
has rejected them. 

36. Unless otherwise agreed, where goods are Buyer no 
delivered to the buyer, and he refuses to accept them, return 
having the right so to do, he is not bound to return 
them to the seller, but it is .sufficient if be intimates 

to the seller that he refuses to accept them. 

37. When the .seller is ready and willing to deliver Liabjiity > 
the goods, and requests the buyer to take delivery, n"|Sotiai 
and the buyer does not witbin a reasonable time after aeiwory'c 
such request take delivery of the goods, he is liable 

to the seller for any loss occasioned by bis neglect or 
refusal to take delivery, and also for a reasonable 
charge for the care and custody of the goods, Pro- 
vided that nothing in this section shall affect the 
rights of the seller where the neglect or refusal of the 
buyer to take delivery amounts to a repudiation of 
the contract. 
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PART IV 

RiaHTS 0]? Unpaid Seller against the Goods 

38. — (1) The seller of goods is deemed to be an 
‘ unpaid seller ’ within the meaning of this Act— 

(а) When the whole of the price has not been 

paid or tendered ; 

(б) When a bill of exchange or other negotiable 

instrument has been received as conditional 
payment, and the condition on which it was 
received has not been fulfilled by reason of 
the dishonour of the instrument or other- 
wise. 

(2) In this part of this Act the term ‘ seller ’ includes 
any person who is in the position of a seller, as, for 
instance, an agent of the seller to whom the bill of 
lading has been indorsed, or a consignor or agent who 
has himself paid, or is directly responsible for, the 
price. 

39. — (1) Subject to tbe provisions of this Act, and 
of any statute in that behalf, notwithstanding that 
the property in the goods may have passed to the 
buyer, the unpaid seller of goods, as such, has by 
implication of law — 

(a) A lien on the goods or right to retain themTor 
the price while he is in possession of them ; ^ 

(&) In case of the insolvency of the buyer, a right 
of stopping the goods m transitu after he 
has parted with the possession of them ; 

(c) A right of re-sale as limited by this Act. 
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(2) Where the property in goods has not passed 
to the buyer, the unpaid seller has, in addition to 
'his other remedies, a right of withholding delivery 
similar to and co-extensive‘ with hia rights of lien 
and stoppage in transitu where the property has 
passed to the buyer. 

40. In Scotland a seller of goods may attach the 
same while in his own hands or possession by arrest- Scotiar 
ment or poinding ; and such arrestment or poinding 
shall have the same operation and efiect in a com- 
petition or otherwise as an arrestment or poinding by 
a third party. 


Un'paid Seller's Lien 

41 , — (1) Subject to the provisions of this Act, the Soiier’s 
unpaid seller of goods who is in possession of them 

is entitled to retain possession of them until pay- 
ment or tender of the price in the following cases, 
namely ; — 

(a) Where the goods have been sold without any 
stipulation as to credit ; 

(&) Where the goods have been sold on credit, but 
the term of credit has expired ; 

(c) Where the buyer becomes insolvent. 

^2) The seller may exercise his right of lien, not- 
withstanding that he is in possession of the goods 
• as agent or bailee or custodier for the buyer. 

42 . Where an unpaid seller has made part delivery Part 
of the goods, he may exercise his right of lien or 
retention on the remainder, unless such part delivery 
has been made under such circumstances as to 

< S2 
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allow an agreement to waive tlie lien or iiglit_ of 
retention. 

43. — (1) Tlie unpaid seller of goods loses his lien" 
or right of retention thereon — 

(a) When he delivers the goods to a carrier or 

other bailee or custodier for the purpose of 
transmission to the buyer without reserving 
the right of disposal of the goods ; 

(b) When the buyer or his agent lawfully obtains 

possession of the goods ; 

(c) By waiver thereof. 

(2) The unpaid seller of goods, having a lien or 
right of retention thereon, does not lose hie lien or 
right of retention by reason only that he has obtained 
judgment or decree for the price of the goods. 

Sloffcuje in transitu 

44. Subject to the provisions of this Act, when 
the buyer of goods becomes insolvent, the unpaid 
seller who has parted with the possession of the goods 
has the light of stopping them in transitu, that is to 
say, he may resume possession of the goods as Jong 
as they are in course of transit, and may retain them 
until payment or tender of the price. 

45. — (1) Goods are deemed to be in course of 
transit from the time when they are delivered to'^'a 
carrier by land or water, or other bailee or custodier 
for the purpose of transmission to the buyer, until 
the buyer, or his agent in that behalf, takes de- 
livery of them from such carrier or other bailee or 
custodier. 
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(2) If tlie buyer or Ms agent in that bebalf obtains 
delivery of the goods before their arrival at the 

• appointed destination, the transit is at an end. 

(3) If, after the arrival of the goods at the appointed 
destination, the carrier or other bailee or custodier 
acknowledges to the buyer or his agent, that he holds 
tbe goods on his behalf and continues in possession 
of them as bailee or custodier for the buyer, or his 
agent, the transit is at an end, and it is immaterial 
that a further destination for the goods may have 
been indicated by the buyer, 

(4) If the goods are rejected by the buyer, and the 
carrier or other bailee or custodier continues in 
possession of them, the transit is not deemed to be 
at an end, even if the seller has refused to receive 
them back. 

(6) When goods are delivered to a ship chartered 
by the buyer it is a question depending on the circnm- 
stancea of the particular case, whether they are in 
the possession of the master as a carrier, or as agent 
to the buyer. 

(6) Where the carrier or other bailee or custodier 
wrongfully refuses to deliver the goods to the buyer, 
or his agent in that behalf, the transit is deemed to 
be at an end, 

.(7) Where part delivery of the goods has been 
made to the buyer, or his agent in that behalf, the 
remainder of the goods may be stopped in transitu, 
unless such part delivery has been made under such 
circumstances as to show an agreement to give up 
possession of the whole of the goods. 
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now stop- 46. — (1) The unpaid aeller may exercise Ms right 

fmmlui, is of Stoppage m transitu either by taking actual posses- 
sion of the goods, or by giving notice of his claim 
to the carrier or other bailee or custodier in whose 
possession the goods are. Such notice may be given 
either to the person in actual possession of the goods 
or to his principal. In the latter case the notice, to 
be effectual, must be given at such time and under 
such circumstances that the principal, by the exercise 
of reasonable diligence, may communicate it to his 
servant or agent in time to prevent a delivery to the 
buyer. 

(2) When notice of stoppage in transitu is given 
by the seller to the carrier, or other bailee or custodier 
in possession of the goods, he must re-deliver the 
goods to, or according to the direction of, the seller. 
The expenses of such re-delivcry must be borne by 
the seller. 

Re-sale by Buyer or Seller 

47. Subject to the provisions of this Act, the un- 
paid seller’s right of lien or retention^or stoppage in 
transitu is not affected by any sale, or other disposi- 
tion of the goods which the buyer may have made, 
unless the aeller has assented thereto. 

Provided that where a document of title to goods 
has been lawfully transferred to any person as buyer 
or owner of the goods, and that person transfers 
the document to a person who takes the document 
in good faith and for valuable consideration, then, if 
such last-mentioned transfer was by way of sale the 


Effect of 
aub-salo or 
pledge liy 
tiiiyer. 
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unpaid seller’s right of lien or retention or stoppage 
in transitu is defeated, and it such, last-meutioned 
transfer was by way of pledge or other disposition 
for value, the unpaid seller’s right of lien or retention 
or stoppage m transitu can only be exercised aubjeot 
to the rights of the transferee. 

48 . — (1) Subject to the provisions of this section, 
a contract of sale is not rescinded by the mere exercise 
by an unpaid seller of his right of lien or retention 
or stoppage in transitu. 

(2) Where an unpaid seller who has exercised his 
right of lien or retention or stoppage in transitu resells 
the goods, the buyer acquires a good title thereto as 
against the original buyer. 

(3) Where the goods are of a perishable nature, 
or where the unpaid seller gives notice to the buyer 
of his intention to re-sell, and the buyer does not 
within a reasonable time pay or tender the price, the 
unpaid seller may re-sell the goods and recover from 
the original buyer damages for any loss occasioned 
by his breach of contract. 

(4) Where the seller expressly reserves a right of 
re-sale in case the buyer shotdd make default, and on 
the buyer maldng default, re-sells the goods, the 
original contract of sale is thereby rescinded, but 
wthout prejudice to any claim the seller may have 
for damages. 


Sale no 
ganeial 
rescind 
by JJen 
scoppai 
transih 
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for non- 
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PART V 

Actions foe Beeach of the Conteact 
Remedies of the Seller 

49. — (1) Where, under a contract oi sale, the 
property in the goods has passed to the buyer, and 
the buyer wrongfully neglects or refuses to pay for 
the goods according to the terms of the contract, the 
seller may maintain an action against him for the 
price of the goods. 

(2) Where, under a contract of sale, the price is 
payable on a day certain irrespectiye of delivery, and 
the buyer wrongfully neglects or refuses to pay such 
price, the seller may maintain an action for the price, 
although the property in the goods has not passed, and 
the goods have not been appropriated to the contract. 

(3) Nothing in this section shall prejudice the 
right of the seller in Scotland to recover interest on 
the price from the date of tender of the goods, or 
from the date on which the price was payable, as tbe 
case may be, 

50. — (1) Where tbe buyer wrongfully neglect, s or 

refuses to accept and pay for the goods, the seller 
may maintain an action against him for damages for 
non-acceptance. t 

(2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the buyer’s breach of contract. 

(3) Where there is an available market for the 
goods in question the measure of damages is frirnd 
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fade to be ascertained by the difterence between the 
contract price and tbe market or current price at 
•the time or times when tbe goods ought to have been 
accepted, or, if no time was fixed for acceptance, 
then at the time of the refusal to accept. 



51 . — (1) Where the seller wrongfully neglects or Damagf 
refuses to deliver the goods to the buyer, the buyer SSivers 
may maintain an action against the seller for damages 

for non-dehvery. 

(2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the seller’s breach of con- 
tract. 

(3) Where there is an available market for the 
goods in question the measure of damages is frimA 
facie to be ascertained by the difference between the 
contract price and the market or current price of the 
goods at the time or times when they ought to have 
been delivered, or, if no time was fixed, then at the 
time of the refusal to deliver. 

52 . In any action for breach of contract to deliver Specifloi 
specific or ascertained goods the Court may, if it 
thinks fit, on the appheation of the plaintiff, by its 
judgment or decree direct that the contract shall be 

_ performed specifically, without giving the defendant 
the option of retaining the goods on payment of 
damages. The judgment or decree may be uncon- 
ditional, or upon such terms and conditions as to 
damages, payment of the price, and otherwise, as to 
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the Court may seem just, and the application by the 
plaintifi may be made at any time before judgment 
or decree. 

The provisions of this section shall bo deemed to 
be supplementary to, and not in derogation of, the 
right of .specific implement in Scotland. 

Remedy for 53. — (1) Where there is a breach of warranty by 
wamnty. the Seller, or where the buyer elects, or is compelled 
to treat any breach of a condition on the part of the 
seller as a breach of warranty, the buyer is not by 
reason only of such breach of warranty entitled to 
reject the goods ; but he may 

{a) set up against the seller the breach of warranty 
in diminution or extinction of the price ; or 

(1) maintain an action against the seller for 

damages for the breach of warranty. 

(2) The measure of damages for breach of war- 
ranty is the estimated loss directly and naturally 
resulting, in the ordinary course of events, from the 
breach of warranty. 

(3) In the case of breach of warranty of quahty 
such loss is primd facie the difierenoe between the 
value of the goods at the time of delivery to the 
buyer and the value they would have had if they had 
answered to the warranty. 

(4) The fact that the buyer has set up the breach 
of warranty in diminution or extinction of the price 
does not prevent him from maintaining an action for - 
the same breach of warranty if he has suffered further 
damage. 

(6) Nothing in this section shall prejudice or affect 
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tlie buyer’s right ol rejection in Scotland as declared 
by this Act. 

. 54. Nothing in this Act shall affect the right of intei-osi, 
the buyer or the seller to recover interest or special Smagos 
damages in any ease where by law interest or special 
damages may be recoverable, or to recover money 
paid where the consideration for the payment of it 
has failed. 


PAET VI 

SUPPLEMENTAEY 

55 . Where any right, duty, or liability would Exeiusio 
arise under a contract of sale by implication of law, termljin 
it may be negatived or varied by express agreement 

or by the course of dealing between the parties, or 
by usage, if the usage be such as to bind both parties 
to the contract. 

56 . Where, by this Act, any reference is made to Heftsonal 

a reasonable time, tbe question what is a reasonable cjMstion 
time is a question of fact. ’ 

57 . Where any right, duty, or liability is declared Eigita & 
by this Act, it may, unless otherwise by this Act b? actior 
provided, be enforced by action. 

58 . In tbe case of a sale by auction — Aaotion 

(1) Where goods are put up for sale by auction in 

lots, each lot is primA fade deemed to he 
the subject of a separate contract of sale : 

(2) A sale by auction is complete when the auc- 

tioneer announces its completion by the 
fall of the hammer, or in other onstomary 
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Bspeal. 


manner. Until aucli announcement is made 
any bidder may retract Ms bid : 

(3) Where a sale by auction i.? not notified to be 

subject to a right to bid on behalf of the 
seller, it shall not be lawful for the seller 
to bid himself or to employ any person 
to bid at such sale, or for the auctioneer 
knowingly to take any bid from the seller 
or any such person : Any sale contravening 
this rule may be treated as fraudulent by 
the buyer : 

(4) A sale by auction may be notified to be subject 

to a reserved or upset price, and a right to 
bid may also be reserved expressly by or on 
behalf of the seller. 

Where a right to bid is expressly reserved, but 
not otherwise, the seller, or any one person on his 
behalf, may bid at the auction. 

59 . In Scotland where a buyer has elected to 
accept goods which he might have rejected and to 
treat a breach of contract as only giving rise to a 
claim for damages, he may, in an action by the 
seller for the price, be required, in the discretion of 
the court before which the action depends, to con- 
sign or pay into court the price of the goods, or part 
thereof, or to give other reasonable security for the 
due payment thereof. 

60 . The enactments mentioned in the schedule" 
to this Act are hereby repealed as from the com- 
mencement of this Act to the extent in the schedule 
mentioned. 
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Provided that auoli repeal shall not afl'eot anything 
done or aiiliered, or any right, title, or interest ac- 
quired or accrued before the commencement of this 
Act, or any legal proceeding or remedy in respect of 
any such thing, right, title, or interest. 

61 . — (1) The rules in bankruptcy relating to con- Savings, 
tracts of sale shall continue to apply thereto, not- 
withstanding anything in this Act contained. 

(2) The rules of the common law, including the 
law merchant, save in so far as they are inconsistent 
with the express provisions of this Act, and in par- 
ticular the rules relating to the law of principal and 
agent and the effect of fraud, miisrepresentation, duress 
or coercion, mistake, or other invalidating cause, shall 
continue to apply to contracts for the sale of goods. 

(3) Nothing in this Act or in any repeal effected 
thereby shall affect the enactments relating to bills 
of sale, or any enactment relating to the sale of goods 
which is not expressly repealed by this Act. 

(i) The provisions of this Act relating to contracts 
of sale do not apply to any transaction in the form of 
a contract of sale which is intended to operate by 
way of mortage, pledge, charge, or other security. 

(6) Nothing in this Act shall prejudice or affect, 
the landlord’s right of hypothec or sequestration for 
rei^t in Scotland. 

62 . — (1) In this Act, unless the context or subject intamati 

•matter otherwise requires, — tennH. 

‘ Action ’ includes counterclaim and set off, and 
in Scotland oondescendence and claim and com- 
pensation ; 
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62&63Vioi. 
c. 45. 

63&54Viot. 
c. 40. 


‘ Bailee ’ in Scotland includes custodier ; 

‘ Buyer ’ means a person wlio buys or agrees to 
buy goods : 

‘ Contract of sale ’ includes an agreement to sell 
as well as a sale : 

‘ Defendant ’ includes in Scotland defender, re- 
spondent, and claimant in a multiplepoinding ; 

‘ Delivery ’ means voluntary transfer of possession 
from one person to another ; 

‘ Document of title to goods ’ has the same mean- 
ing as it has in the factors Acts ; 

‘ Factors Acts ’ mean the Factors Act, 1889, the 
Factors (Scotland) Act, 1890, and any enact- 
ment amending or substituted for the same : 

‘ Fault ’ means wrongful act or default : 

‘ Future goods ’ means goods to be manufactiu’ed 
or acquired by the seller after the making of 
the contract of sale : 

‘ Goods ’ include all chattels personal other than 
things in action and money, and in Scotland 
all corporeal moveables except money. The 
term includes emblements, industrial growing 
crops, and things attached to or forming part of 
the land which are agreed to be severed before 
sale or under the contract of sale ; 

‘ Lien ’ in Scotland includes right of reteiitioii: 

‘ Plaintifi ’ includes pursuer, oomplainer, claimant 
in a multiplepoinding and defendant or defender 
counterclaiming : 

‘ Property ’ means the general property in goods, 
and not merely a special property ; 
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‘ Quality ol goods ’ includes tlieu' state or con- 
dition : 

‘ Hale ’ includes a bargain and sale as well as a 
sale and delivery : 

‘ Seller ’ means a person wlio sells or agrees to sell 
goods ; 

‘ Specific goods ’ means goods identified and agreed 
upon at tlie time a contract of sale is made : 

‘ Warranty ’ as regards England and Ireland 
means an agreement with reference to goods 
which are the subject of a contract of sale, but 
collateral to the main purpose of such contract, 
the breach of which gives rise to a claim for 
damages, but not to a right to reject the goods 
and treat the contract as repudiated. 

As regards Scotland a breach of warranty shall be 
deemed to be a failure to perform a material 
part of the contract. 

(2) A thing is deemed to be done ‘ in good faith ’ 
within the meaning of this Act when it is in fact 
done honestly, whether it be done negligently or not. 

(3) A person is deemed to be insolvent within the 
meaning of this Act who either has ceased to pay his 
debts in the ordinary course of business, or cannot 
pay Ms debts as they become due, whether he has 
oojnmitted an act of hanlamptcy or not, and whether 
he has become a notoiu' bankrupt or not. 

(4) Goods are in a ‘ deliverable state ’ within the 
meaning of this Act when they are in such a state 
that the buyer would under the contract be bound 
to take delivery of them. 
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63. This Act shall come into operation on the 
first day of January one thousand eight liundrcd and 
ninety-fonr. 

64. This Act may be cited as the Sale of Goods 
Act, 1893. 


SCHEDULE 

This schedule is to he read as referring to the 
revised edition of the statutes prepared under the 
direction of the Statute Law Committee. 

Enactments Repealed 


Sasslon and Chapter. 


Title of Act and Extent of Eepoal. 


1 Jao. I, 0 . 21 . 
29 Cha. 2, c, 3 


9 Geo. 4, 0 . 14 


19 & 20 Viol. 0 . 60 


19 & 20 Viet. 0 . 97 


An Act against brokers, 

The whole Act. 

An Act for the prevention of frauds 
and perjuries. 

In part ; that is to say, sec- 
tions fifteen and sixteen.* 

An Act for rendering a written 
memorandum neoesaary to the 
validity of certain promises cud 
engagements. 

Ill part ; that ia to say, sec- 
tion seven. 

The Mercantile Law Amendment 
(Sootland) Act, ISfiB. 

In part ; that is to say, .sec- 
tions one, two, three, foui-, 
and five. 

The Mercantile Law Amendment 
Act, 1866. 

In part ; that is to say, sec- 
tions one and two. 


* Commonly cited as sections sixteen and seventeen. 
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AoaEPTANOE, 

after death of offeror, 18. 

and receipt under Sale of Goods Aots, 1893, s- ‘1...47, 
mode of, 8. 

must he commnnioated, 7, 8. 
of continuing offer, 15. 
ofler made through the post, 12-14-. 
AaOOMMODATION BiLL, 224. 

Accord and Satisraotton, 126. 

Aot of God, 127, 130. 

Agdnoy. And see Frineiped and Agent. 
auctioneer, 205. 
broker, 187, 203. 

‘ hy estoppel,’ 137. 

‘ by nooessity,’ 77, 188. 
commission agent, 204. 
express and implied, 186, 
faotor, 187, 202. 
general and apooial, 189. 

husband’s liability for wife’s oontraols, part of law of, 
74-S. 

implied warranty of authority, 80, 194. 
mercantile, uirder ITaotora Act, 1889... 187, 202. 
nature oi, 184. 

, ratification of, 191. 
revocation of, 192. 

by death, insanity, or bankruptcy, 76, 193 
’Alien Enemies, 62. 

Alteration of written instrament, 143. 

Aotassadoes, 52. 

AMBiatniY, latent and patent, 

how far evidence may be given to explain, 105. 
Apebenticeship deeds, 60 (n). 

^C« rp 
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Assionment, 

by aot of partioa, 168. 

not of liabiliUos, 168, 
of rights, 169. 

Common Law rule as to, 169. 
equitable aaaignment, 109. 
Judicature Aot, 1873, s.26 (0)... 
172. 

not where greater liability in- 
volved, 176. 
personal confidence 
or ability in- 
volved, 176. 

by bankruptcy, 180. 
by death, 180. 

by marriage. See Married Wumen. 
covenants running with the land, 1 77. 

Bankbuptoy, 142. 

Bill of Exchanoe, 217 seq. 

Bill op Lading, 
form of, 206. 

how differing from a negotiable instrument, 209, 

nature of, 207. 

negotiation of, 208. 

sent with Bill of Exchange, 225. 

stoppage in transitu, 209. 

Bond, 21 

Beeaoh of Contract. Sec Discharge of Oonlmct. 
ChABTEB-PjARTY, 

‘ excepted risks ’ contained in, 127, 211. 
form of, 200. 
nature of, 204. 

When bills of lading are used also, 205. 

Cheque, 

crossing of, 226. 
na,ture of, 210. 

payment by, not absolute payment, 1 29 
revoked by death of maker, 181. 

Cokpanibs (Consolidation) Act, 1908.. .84. 

Condition, 88. 

Consideration, 

adequacy of, 27. 

‘ executed ’ and ’ executory,’ 2 
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CoNsiDEBATioif (aardimml ) — 

■ illegal, 22, 100. 
impossible, 27, 
marriage a, 20. 
must be real, 27. 

move from the promisee, 26. 
nature of, 23. 

necessary for simple contract, 22. 
not neoes.gary if contract under seal, 22. 

‘ present,’ ' x^aat,’ and ' future,’ 23. 

COHTBACT, 

formation of, 6 se^ 

how discharged. See Diseharffe of Contracl. 
nature of, 1, 2. 
varieties of, 3. 
who may make a, 4. 

COHXBAOTS, 

‘ entire’ and ' divisible,’ 138, 140. 
express, 7. 

illegal. See Illegality, 
impied, 7, 24-6, 23^ 
inferred, 222. 

in restraint of marriage, 103. 

trade, 22, 104. 
of assurance, 91, 108. 
parol, 3, 31, 
quasi, 233. 

requiring note or memorandum, 31 siq, 
seal, 22. 

to be in writing, 31. 
simple, 3, 22. 
through tho qiost, 12. 
uberrimae fidei, 90. 
unenforceable, 49. 
void and voidable, 4. 

CsffiPOBATIOBS, 

agent and seal required for contracts of, 66. 
contracts of, not requiring seal, 06. 

under Companies Act, 1867, s. 37.. .67. 
Public Health Act, 1876, s. 174...67. 
powers of Common Law, 67. 
statutory, 67. 

what contracts of, arc tilira vires, 68. 

Oovenahts running with the laud. See Assignment, 
Custom, evidence of, 164. 

T 2 
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Damases, 

jneasuie at general, 162. 
on repudiation by one party, 164. 
rule ns to, in Hadley v. Baxendale, 162. 
special, 161-2. 
remoteiieas of, 162. 

Debt, default or misoarnage of another, promise to 
answer for, 32 seq. 

Deed, 19. 

DtSOHABGTa OF CON'TEACT, 
by agreement, 126. 
breach, 134. 
impossibility, 129. 
operation of Jaw, 142. 
performance, 127. 

Dbtjnkauds, 64. 

Dubbss, 

effect of, upon contract, 94. 

Esobow, 21. 

"BviDErroE, oral, 162 eeq. 

Executor or Administra'cor, promise by, to answer 
debts out of own estate, 32. 

Eibb Insurance, 

insurable interest under 14 Geo. Ill, o. 48.. .120. 
is a oaniraot of indenitiity, 121. 

‘ subrogation,’ rule of, 121. 

PORBION SOVBRBiaHS, 62. 

Peauu, 

effect of, uiion oonlruot, 4. 
remedies, 85. 
what is, 81. 

Eeauus, Statute of, s. 4.. .31. 

H. 17...46. 

memorandum under. See Memo- 
mndiun. „ 

Goods, ctefimtion of, in Rale of Goods Aot, 1893, s. 62... 
44. 

Guarantee, 33, 93. 

Illegality, 

contracts illegal at Oomuion Law, 101 seq. 
by statute, 106. 

‘ n pari delicto potior est conditio defen den tis,’ 113, 
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Implied warranty of authority, 89, 104. 
iMPOSaiBILiTY. See Discharge of Contraol, 
iMynMNixy, 33, 110, 121, 122, 

'Infants, 63. 

InjiWqtion, 100. 

Jntebpeetation, 162. 

Joint Stock Comtany, 

nature of memorandum, articles and prospectus, 227. 
Law and Equity, 229. 

Lands, oontraot for sale of, or of interest in, 36. 

Life Insubanoe, 122. 

Limitation, Statute of, 4, 26, 145. 

revival of claim tarred by, 148. 

Liquidated Damages and Penalty, 

circumstances raising presumption of one or other, 167. 
what are, 166. 

Lo.ss of written iustruiaent, 144. 

Bills of Exchange Act, 1882, ss. 69 and 70, as to, 144. 
Lunatics, 04. 

Maintenance, 102. 

Maiunb Insueanob, 91, 115. 

MAEaiAUE, 

agreements in consideration of, ,36, 
contracts in restraint of, 103. 
brocage, 103. 

Maekied Women, 

at Common Law, 69. 
her property, 

equitable separate estate, 70. 
statutory „ „ 70. 

rcstraiut or anticipation, 70. 
antenuptial debts, 71. 
husband’ a liability, 74. 

Married Women’s l?ioperty Acts, 73 seq. 
J^emoeandum, 

under Sale of Goods Act, 1893, s. 4, 

evidence may be given oontradioting it, 166. 
nature of, 49, 

under Statute ot Erauds, s, 4. 

evidence may be given contradicting it, 166. 
nature of, 40. 
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MBBaim, 19, 142. 

Ml;SRlPK15S35-t!(TA.l'ION, InNOOEM, 

Judicature Act, effect of, 89, 
what ia, 86. 

Mistakb, 

effect of, upon contract, 79. 
operates in four oa,>j 08 , 79. 

Moneylenders, 98. 

JSfEaB.saAiaES, Ikfant.s’, 
what are, 56. 

who determines questions whut are, 66. 
Negotiability, 

generality of custom of negotiability the test, 184. 

how differing from assignability, 181. 

quality of, how conferred, 174, 183. 

what are negotiable instruments in England, 183. 

Offek, 

by advertisement, 10. 
how determined, 18. 
made through the post, 12. 
must be oommunioated, 7, 
revocation of, S, 12-18. 
which cannot be withdrawn, 16. 

Part Pebeormanoe, 

equitable doctrine of, 42. 

Prinoiipal and Agent. And ace Agency. 
agent must make no profit, 192. 
alteration of account between, 199. 
foreign principal, 198. 
how authority to agent given, 186 seq. 
principal must indemnify agent, 102. 
third party’s set-off against principal, 201. 
what can he done by an agent, 186. 
when agent’s authority inf errod, 186. 
when agent liable and not principal, 196. 
when principal liable and not agent, 196. 
when principal or agent can be sued at option, 198. 
Promissory Note, 
form of, 219. 
indorsement of, 220 seq, 
is a negotiable instrument, 183, 220. 
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Peomissobt Noth {coivtirmed ) — 

/ nature of, 219. 

{ who are liable oxi» 223. 

'Pxjsvjp IlDALiit Act, 1876, ,■ 3 . 174.. .67. 

Quantum mebuit, 

delivery by luatalmonls, 141-2. 

Sale of Goods Act, 1893, s. 31.. .141. 

what contracts are entire, and what divisible, 3 40. 

what is, 138. 

Risoounisancjs, 20. 

RmiBDiES for breach of contract, 
at Common Law, 161. 
at Equity, 161. 

SiLTS OS' Goons Act, 1893, &. 4.. .44, 23.5. 

Speciitio Peeeobmanoe, 

jiirisdiotion is in persmiam, 160, 231. 
nature of, 169. 

when goods are speciflo under Sale of Goods Act, 
1893.. .169, 265. 
when granted, 22, 169. 

Stoppage wr. iNsim, 209. 

Tender, 128. 

Ticket containing terms of contract, 11. 

Time ol the ossonoo, 167. 

Tbadb, contracts in restraint of, 22, 104. 

Undue Inpluencb, 96, 

Wagebihg Oontbaots, 

‘ agreements to pay diHerenoe.'j,’ 112. 
at Common Law, rule as to, 108. 

8 & 9 Viot. 0 . 109, s. 18...108. 

‘ Gaming Act, 1892.. .109. 
securities given for money lost under, 112. 

when security is a negotiable instrument, IIS. 
under seal, 112. 

under 5 & 6 Will. lY. o. 41.,.112. 
what are, 107. 
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Warbahty, 87. 

‘ ex post facto,’ 88. 
implied, 89. 

implied, ol authority, 89, 194. 

in polioioE. of inauranoo and oharler-parties, 89. 

Ybab, agreeinonta not to be performed within, 37. 


THE END. 




